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Abstract

:

Land adjudication constitute a series of sequential steps that if followed carefully and correctly, can lead to a sufficient determination of the varied interests in land including whether, and where they overlap, complement, conflict or compete with each other. This is a preliminary study aiming to find out how the adjudication process as it is conducted in the context of a fit-for-purpose land administration (FFPLA). A framework of components for adjudication in the FFPLA context is first developed. Further, the steps involved in accomplishing the adjudication components are compiled, assessed, and discussed from the perspective of the theory of collaborative governance. The study poses questions for consideration by implementers of land tenure documentation activities on how to identify the interests in land as they exist in their undocumented form. An understanding of the interaction between different types of interests in land in undocumented form as defined from the perspective of the communities themselves rather than from the law, could help assess which tenures and their attributes—can overlap or complement each other, or inform how they equate to specific rights in the legal perspective with minimal conflicts.
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1. Introduction


In the formal land administration (LA), adjudication is a prerequisite for intentions to register land rights [1,2]. In itself land adjudication does not create rights, it only establishes existing rights [2,3,4]. Processes involved in the determination and definition of legal rights for registration must be understood because the rights become legally binding when registered [5]. Almost universally, however, legal frameworks guiding the adjudication process remain flawed because the determination of rights for registration is almost always restricted to land tenure that is based on individual/Western parcel-based statutory tenures and has been observed to have difficulties with catering for other forms of land tenure [6]. This is because land rights in many countries are often complementary (e.g., when different parties share the same interest in the same land parcel), or overlapping (e.g., when several parties have different rights to the same parcel of land) [7]. A typical customary setting has a complex set of tenure arrangements/land rights, which may coexist and also seasonally shift [8]. In such a setting, private tenure forms can evolve over time in response to external pressures and as land gains value and as population grows [9]. Okoth-Ogendo and Van der Molen [3,4,6] observe that the adjudication process modifies tenure arrangements and that the ‘traditional overlaps’ are ‘deleted’ by individualized Western form of tenures—and thereby how land rights are organized. Interests conferred upon formal registration are often incompatible with how people use land in a customary tenure setting, which subsequently can lead to disputes and conflicts. Kabalamu [10] observes that despite international support and tenure reforms undertaken by successive governments in sub-Sahara Africa, inequalities, skewed distribution of land resources and land disputes and conflicts in form of disagreements and contestations over interests in land persist.



To embrace traditional overlaps in land tenure (hence the notion of ‘inclusivity’), Okoth-Ogendo and Van der Molen [3,4,6] recognize that overlapping and complementary land rights could be preserved using an adjudication process that codifies the recognized rules within the customary tenure setting.



But how does the land adjudication process ‘modify’ or ‘delete’ overlapping or complementary rights, even though it is not supposed to alter existing rights? Laws can define land tenures—whether primary (hereon ‘ownership rights’) or secondary forms of land rights (hereon ‘non-ownership rights’). In this study, ‘ownership’ is associated with the bundle of rights that give more, if not complete and exclusive control of a piece of land [11,12]—while acknowledging that different countries/contexts may have different definitions or conceptualizations of what arrangements within the bundle of rights constitute full or less control of a piece of land. Non-ownership interests, in this study, refer to those associated with limited rights that do not amount to ownership. Non-ownership interests are often overlapping with ownership interests and as such, in this study, the non-ownership rights are the overlapping rights to land. Further, complementary rights can be in the form of ownership or non-ownership interests. Barrows and Roth [13] state that difficulties of sorting out and recording the complex set of land rights associated with an area (e.g., in a customary setting) resulted in the exclusion of certain right holders in practice. Those difficulties may pertain to the way in which framing the concept/idea of land rights is done during the adjudication process.



Ways in which stakeholders frame issues and the process of their interaction may explain collaborative success or failure [14]. According to Gray [14], frames refer to the lenses that stakeholders use to make sense of an issue or situation, and that the principal frames adapted by the stakeholders subsequently influence both the process and the outcomes. Besides difficulties in framing, a number of circumstances also lead to rightful claimants losing their land rights during the adjudication process. These include the people who are absent during the adjudication process, and when adjudication is conducted incorrectly, for example adjudication of land rights for pastoralists being at odds with their strategies of seasonal migrations based on their traditional land use patterns [15], and alterations into practices such as shifting cultivation and hunting and gathering. More recent studies show that such problems persist [11,16,17]. Therefore, the framing of land rights, as well as procedural factors during adjudication can influence the outcome of land rights registration.



New approaches for documenting land tenure have emerged in recent years, with emphasis on using participatory approaches for recording legal and social tenures using quick and affordable approaches understood as “pro-poor land administration” and “fit-for-purpose land administration” (FFPLA) [18,19,20,21]. Three core components of the FFPLA concept are the spatial, the legal and the institutional frameworks. The spatial framework is about adopting technologies and methodologies for collecting spatial data fast and affordably using general boundary approaches; the legal framework is about recognition of and recording social, legitimate, tenures as may exist in an area [21]; and the institutional framework concerns the governance aspect of land administration [18,19].



Non-governmental organizations (NGOs), international non-governmental organizations (INGOs), community-based organizations (CBOs) and others have emerged and collaborate with local communities in documenting tenure information using the FFPLA approach. In this sense the relevance of and need for a framework describing and clarifying the processes of adjudication in the context of a FFPLA is clear. So, what is needed for effective adjudication of both ownership and non-ownership tenure rights? Organizations facilitating community-based tenure documentation activities—knowingly or not—engage in some form of adjudication, where land rights are identified, mapped and documented. Unique is that collaborative approaches are employed, where different actors are brought together to collaborate in the adjudication process. Collaboration describes “a process through which parties who see different aspects of a problem can constructively explore their differences and search for solutions that go beyond their own limited vision of what is possible” [22]. Benefits of collaborative processes are a greater responsiveness and deliberations that can lead to effective, efficient and flexible solutions—often with a greater public acceptability [23].



It is unclear how the agencies facilitating a community-based adjudication activity capture social tenures. This paper reports on a preliminary study which aimed to (i) develop a framework for land adjudication in FFP land tenure documentation setting; (ii) gain insights into how the adjudication processes of those rights are being carried out in projects/programs designed to secure tenure; and (iii) develop initial ideas on how the concept of land tenure is framed (ownership and non-ownership) and how this influences what is eventually recorded. Factors that enable or hinder the framing or the adjudication process and their implications are discussed.



The paper is organized as follows: Section 2 presents the methodology, where a framework for land adjudication in a fit-for-purpose land tenure documentation is developed; Section 3 presents the results, where the processes of adjudication components—carried out in projects/programs designed to secure land tenure—are described; Section 4 builds on the results whereupon observations and questions for attention—in relation to the theory of collaborative governance—are raised by the researchers. This is followed by conclusions and recommendations. Recommendations are in the form of questions for future consideration by implementers of tenure documentation activities.




2. Research Methodology


This is an exploratory study focusing on the identification of adjudication components that yield to the documentation of both ownership and non-ownership tenure forms and land rights associated with them. An exploratory approach was preferred as it concerns the initial examination of an issue to gain insights and ideas about its underlying nature; or information gathering which can form the basis of an explanation for, or for immediate application to an administrative problem [24].



The study was undertaken in three phases: (i) establishing and defining the components of land adjudication; (ii) describing the processes used by the organizations to achieve these components; and (iii) gain insights on how land tenure and land rights are framed and how this influences the outcomes of what is eventually recorded.



Components of adjudication identified for this study serve as an initial analytical framework in order to summarize the findings from the questionnaire. As such, rather than an empirically fully substantiated theory for the case of FFPLA approaches, the frame provides entry points for understanding the interaction between different types of land tenures and land rights (e.g., when overlapping, complementing each other) as defined from the community perspective and as defined from perspective of statutory law and administrative procedure—depending on how this interaction plays out for each organization.



2.1. Phase 1: Establishing and Defining the Components of Adjudication


This part was guided by a review of two key documents: one, on the idea of adjudication in the context of formal land administration, and one, on the idea of adjudication in the context of FFPLA, which then led to the identification of a preliminary set of components of a community centered adjudication process.



Firstly, a set of components and their strategies—derived from the formal land administration context were identified. In the context of formal land administration, adjudication is anchored in the definition of Simpson [1], who is widely cited on the topic. The term adjudication is used for the “process by which all existing rights in any particular parcel or area of land are finally and authoritatively ascertained”. According to Simpson [1], the purpose of adjudication is to establish finality on the existing land rights. Thus prior to the initial compilation of a register a legally defined procedure for official adjudication and legal registration of rights to land require three steps to be performed by formal adjudication committees. Step 1 identifies the persons and any qualification of his or her interests. This involves: (i) identification of owner (or holder of interests) and any qualification of his or her interest. Here, particulars of primary interests (comparable to “ownership” forms of tenures—in the context of this study) including the rights, restrictions and responsibilities (RRRs) attached to those tenures are identified; and (ii) identification of any particulars and claims to subordinate or derivative interests (comparable to “non-ownership” forms of tenures—in the context of this study) and persons attached to them so that relevant info is not overlooked. The name of the owner and particulars of any interest affecting the ownership must be ascertained at one and the same time; claims to ownership and claims to non-ownership interests must be considered together for anything relevant not to be overlooked [1]. Step 1 results in qualitative information about the land right holders. Step 2 identifies the boundaries and results in a map in three steps/strategies [1]: (i) demarcation, which is the physical marking of the area/parcel to be mapped; (ii) indication of the parcel by pointing out to the official concerned its position as demarcated by physical features or by visible monuments or, if it is invisible, where it lies; and (iii) survey of the boundaries and the preparation of a map or plan illustrating them. The order of how these steps can be followed is context dependent. Step 3 registers the rights in the land register and/or cadaster: a database of who-has-what-rights-where.



Secondly, a set of components and their strategies—derived from the FFPLA context were also identified. Here, the term adjudication is derived from the FFPLA guiding principles for country implementation [18]. These guidelines imply that the adjudication procedures are similar to the formal adjudication procedures i.e., identify, delineate, and survey the visible land parcel/area boundaries, and the rights determined are entered into a register [18]. In addition to formal land administration, the FFPLA places emphasis on (i) applying participatory adjudication methods to support the identification of tenures for documentation and (ii) monitoring and evaluation of tenure documentation activities [18,25]. According to Enemark et al. [18], participatory approaches to adjudication are expected to reveal a range of land parcels; all types of right holders (i.e., individuals, couples, households, etc.); and the relationships between land and people for documentation.



Thirdly, these components were combined to form the basic components of a framework for modelling the adjudication process in a FFPLA setting. By merging the key adjudication themes from the formal and FFPLA domains, the following emerged as fundamental items to inform the adjudication process:




2.2. Phase 2: Describing the Processes Used by the Organizations to Achieve These Components


After identifying the set of components of adjudication for a FFPLA setting, the next step was to assess the processes used to achieve these components in the real world. This study drew lessons from the organizations implementing tenure documentation activities in their various contexts. Criteria for selecting the organizations responding to this study are: (i) they are non-state actors e.g., NGOs, INGOs, CBOs or other; (ii) they support or conduct tenure documentation activities with communities; and (iii) they use participatory approaches when conducting land documentation activities. The organizations work in various countries and contexts. Two sets of documents were sent: (i) a background to the topic, and a need to gather the experiences on the practice of adjudication in the context of FFPLA; and (ii) a questionnaire, asking to provide systematic procedures or strategies used by them to achieve the components. The questionnaire was structured along the five components in Table 1 and were sent by email to the 11 organizations in January 2019. The questionnaire consisted of Likert statements formatted to scale (1 = never and 6 = always) and open-ended questions. Eight questionnaires were returned—mostly partially completed. For confidentiality reasons, identities of the responding organizations are not disclosed.




2.3. Analysis


Results from the eight organizations responding to the questionnaires were synthesized. Content analysis was used to derive the categories of procedures used to accomplish each land adjudication component. The process of each adjudication component was addressed individually. The theory of collaborative governance was used as a benchmark for discussing the results. This theory describes the collaborations between public actors and non-state, semi-state or other state stakeholders, defined as “a process where one or more public agencies directly engage non-state, semi-state or other state stakeholders in a collective decision-making that is formal, consensus-oriented, and deliberative and that aims to make or implement new public policy or manage public programs or assets differently” [26]. In describing the kinds of power held by participants in collaborative processes, Purdy [27] reveals that power can be exercised structurally and relationally and suggests that “three arenas” of power come into play, which influence process design for collaboration: (i) participants arena: describes who is involved in a collaborative process and who leads it; (ii) process for collaboration arena: describes the where, when, and how of collaborative governance, influencing the nature of interaction and the modes that are used for communication and decision making; and (iii) content of collaboration arena: this describes the setting the agenda and establishing expectations regarding outcome of the process. Agreements in this phase will reflect in the outcomes, as the interpretations that people use to identify issues and understand alternatives are closely linked to the success of the process [14]. Framing the issue can result in stakeholders having different interpretations of the same issue and consequently, procedural factors—when acting on the issue—can explain outcomes [14]. In this study, the content arena is about how the topic of ‘adjudicating land rights’ or ‘determining ownership rights’ or ‘determining non-ownership land rights’.





3. Results: Processes Used to Accomplish the Adjudication Components in a FFPLA Setting


Results presented here are based on the general strategies and experiences by the organizations when documenting tenure in a FFPLA approach. Processes within each land adjudication component are presented.



3.1. Component: Mobilization Process


This section describes the activities and experiences of the organizations during the mobilization process. Some of the countries where the organizations have conducted land tenure documentation activities (at the time of the interviews) include Africa (Burundi, Democratic Republic of Congo, Mozambique, Kenya, Nigeria, Uganda; Sudan, Namibia, Zambia, Benin, Gambia), South America (Bolivia, Colombia), and Asia (India, Iraq, Nepal, Philippines, Laos, Indonesia).



All organizations engage in community mobilization events prior to tenure documentation. The approaches used to convey information on tenure documentation activities to communities are diverse, including more standard approaches such as informing community leaders, holding community meetings and sharing of project promotional materials (written documents) such as flyers, banners, artistical drawings of the community delimitation process. Focus groups, theatre plays, on-the-job training and learning events are also a means to promote the tools and the participatory enumeration techniques, with the aim of getting feedback on applicability for the given context in the community. Moreover, approaches employing locally relevant media and means, including newspapers, radio and TV spots, quizzes, fairs on land tenure documentation and “door-to-door socializing” are also used, all the while attention is given to attendance and participation of women and vulnerable groups.



Various factors determine the number of community awareness sessions that can take place. These factors can be grouped into themes: (i) geographical factors, for example accessibility to target communities in remote rural areas; (ii) logistical factors, for example meetings are held via video in case pilot areas are located in very remote areas (iii), communal factors, for instance presence of different groups of the community at different times of the day, mechanisms to reach consensus in the community, absenteeism and composition of the community for participation process and (iv) interference of the process i.e., through internal or external factors. Sub processes as determining ownership and non-ownership interests and the mapping of ownership and non-ownership boundaries requires awareness creation. All organizations report that they always aim to understand the local ownership rights situation prior to the tenure documentation activities. There are those who lead the communities in the adjudication processes, as ‘facilitators’. Six organizations responded to the questions on how the facilitators are selected, which follows two approaches: (i) in accordance with the law, where five organizations report government involvement in the adjudication process and (ii) through open recruitment, where community members are appointed as facilitators. All organizations always create awareness of the mapping process by training communities on approaches that enable them to indicate where the boundaries begin/end. Methods used to train on boundary mapping are diverse.



Regarding the role of technology developers in the mobilization, the study finds that they participate in community mobilization occasionally and in the case of two organizations very frequently.



Barriers to community mobilization can be categorized into the following types: logistical and infrastructural, for instance time limitations and transportation costs, barriers relating to the communities, for example community members’ lack of understanding the benefits of tenure documentation, and cultural and political interferences, especially mistrust in the government, and dynamics of social exclusion, including gender biases.



To address these issues and reduce barriers, organizations focus on accommodating meeting places and times that are a best possible fit for the community in terms of work schedules, and using existing meetings, such as church meetings for the mobilization and awareness campaigns; and also, by directly supporting transport. Those who still cannot attend are notified in writing. Local coordinators or grassroot surveyors visit the homes of those who could not attend the meetings. In order to address barriers related to community’s mistrust and fear the focus rests on spending sufficient time on socializing as the main goal of activities, to highlight the benefits of tenure documentation, and having multiple meetings to build trust and understanding.



Five organizations report positive results of addressing the barriers, in the sense that it contributed to a broadening of participation to more communities who are being involved in the documentation processes and more acceptance of the initiatives.




3.2. Component: Adjudication of Interests in Land


This section describes the organizations’ activities and experiences on adjudication of both the ownership and non-ownership interests in land.



Most organizations train the facilitators and communities on the procedures for adjudicating and establishing the interests and their accompanying RRRs. Six organizations gave their methods on procedures, which follow one of three possible pathways: (i) establish the interests and RRRs during the actual practice of adjudication and rely on publication of results for communities to validate/verify the interests in land; (ii) begin by inquiring about the existing situation of land rights before embarking on any adjudication activities, sought from political, religious, and cultural leaders, existing documents on land ownership and tenure, including existing titles, and communities or neighbors themselves as witnesses and to verify interests in land; and (iii) a combination of the other two. In the case of missing formal administrative tenure records, a field survey may fill the gap.



Four sets of methods can be identified deployed by organizations to ensure a complete inventory of (non)-ownership interests in land: (i) baseline studies through means such as focus groups, interviews, key informant interviews and discussions with communities and community leaders; (ii) consultation meetings and workshops with community leaders, community members, government institutions; (iii) trainings given to both enumerators/facilitators and community members; and (iv) test runs and pilots, including the utilization of participatory mapping activities. Three organizations believe that non-ownership rights are recorded, and other responses are more cautious on this.



All organizations indicate that some barriers exist that inhibit participating communities in adjudicating the ownership interests. Barriers include those related to: (i) community attributes i.e., conflicts at family level such us those linked to inheritance, men hijacking women’s land rights, disputes with neighbors and conflicts at a larger level such as those arising between herders and farmers as well as due to ethnic division. Lack of knowledge and understanding on non-ownership rights and some community members partaking in “forum shopping” during adjudication activities are also in this category; (ii) attributes from the legality or legitimacy of interests in land such as unclear legal settings, bureaucracy and lack of capacity is mentioned as barriers, while lack of documentation on property lead to uncertainties on legitimacy of land rights; and (iii) attributes relating to mapping of boundaries—i.e., concerning the fuzziness and uncertainty of boundary locations.



Organizations use several approaches to address the barriers e.g., through training, lobbying, mediation, issuance of documents on land rights to right holders and using lessons from previous experiences in future planning. Resolution of barriers relating to community attributes have resulted to progress such as reduction in conflicts; willingness of communities to cooperate; better social inclusion of women and vulnerable groups.




3.3. Component: Adjudication of Boundaries


During the deployment of boundary mapping activities participating communities are able to indicate where boundaries begin/end. Communities can therefore map the boundaries relating to ownership interests. On non-ownership interests, seven organizations responded, with mixed responses on whether communities are able to map boundaries of non-ownership rights.



Categories of barriers to the mapping of boundaries relate to: (i) community attributes, including boundary disputes at family level, with neighbors, or two people claiming the same spatial unit, or a group of people disagreeing on the ownership of the same spatial unit are reported, but also ethnic divisions, violent conflicts, migration and displacement, encroachment of farming activities on pastoralist paths; (ii) legal attributes and/or questions of legitimacy of interests in land, including unclear legal settings, bureaucracy; lack of capacity, and that government does not recognize rights of poor, vulnerable and marginalized people and women; and (iii) the process of mapping of boundaries itself, for example difficulties in perceiving/conceptualizing non-ownership interests.



Organizations use several approaches to address the barriers e.g., through trainings, lobbying and mediation. Where needed, “Community development mechanisms” with the government as a stakeholder are established. Dialogues could lead to the “fair” relocation of people if necessary, for example through construction of settlements to protect the target population. On mediation, dedicated teams exist to handle cases and extents of gains and losses to parties involved are explained until an understanding is reached. Lobbying involves organizing multi-stakeholder meetings and awareness creation. Organizations mention that most of the conflicts are solved during the mediation process, which lead to ‘better social environment’ within the community members and also between the community and land administration. Increased participation during mapping activities creates consensus on the location of boundaries.




3.4. Component: Documentation Process


With the variety of interests in land, their accompanying RRRs and their boundaries determined, the next step is confirmation by documenting them. This part of the process is address in the following sub-sections.



The following types of interests are being recorded according to the respondents: (i) customary family based, (ii) customary clan based, (iii) occupancy, (iv) tenancy, including where the tenant owns crops but not the land (v) ownership, (vi) informal, (vii) possession, including rotating possession (viii) individual (freehold), leasehold, (ix) easements and rights of way: paths, roads, (x) state land, (xi) community lands allocated for specific purposes (e.g., churches, schools, sacred forests, community forest access), (xii) sacred places (in general) (xiii) conflict, (xiv), community lands reserved for future allocation, (xv) encumbrances, (xvi) pastoralist paths, (xvii) access to water, (xviii) use, (xix) extraction, (xx) community forest access, (xxi) storage places, (xxii) buffer along roads or other infrastructure as consequence of planning regulations Depending on country context, interests e.g., leaseholds can be categorized as ownership while in others as non-ownership. This contextualization blurs a strict distinction of ‘ownership’ and ‘non-ownership’ interests, making it difficult to generalize.



Upon documentation, the organizations report that they display tenure information for public view in the community, for example at community resource centres, village boards, or local leaders’ offices; and/or at government offices at sub-county and local level, and, depending on context, at district level and in land administration agencies. The timeframe within which the objections and corrections can be voiced range between: 15–30 days; 45 days; 6 months (in accordance with the law) or is left open until the project closes. All organizations report that objections have been successfully addressed in the past.



Examples of barriers encountered that inhibit the documentation of ownership and non-ownership interests in the cadastral database relate to four attributes: (i) communities, e.g., social issues within the community or between communities or between a community and land administration agencies, (ii) legal, e.g., unclear legal settings and disagreements over the legitimacy of interests in land, (iii) the mapping process, e.g., difficulties to identify the boundaries and descriptions of RRRs and (iv) technical attributes of the process, e.g., minor omissions or additions done unintentionally by the field teams, this has potential to create confusion or conflict.



Trainings, lobbying and mediation are used to address the barriers. Training address technical issues including addressing unclear technical requirements/processes, while lobbying relates to awareness raising with political actors. Mediation is mentioned without further explanation. Meetings and workshops are also mentioned where examples of similar settings, region and topology are shared.




3.5. Component: Monitoring Process


Seven organizations responded to the questions on monitoring. About half the organizations return to the communities for monitoring. In terms of overall focus areas for evaluation two arenas can be distinguished: (i) those related to community impacts, including potential conflicts and level of community agreement, transactions and retrieval of documents, impact on communities in general and specifically what land interests have been overlooked (in most cases); and (ii), those elements relating to the process of documentation, including speed and quality of the process, the identification of challenges and adaptation, as well as maintenance of equipment.



Two organizations reported that barriers to monitoring exist. Barriers relate to (i) community factors such as conflict, and (ii) the monitoring process, e.g., lack of skills and short-term given more importance over long-term monitoring. These barriers are addressed through multi-stakeholder meetings, lobbying with political actors, mediation, awareness raising, but also technical capacity building.





4. Discussion


The five components of a FFP adjudication process are addressed in this section. The theory of collaborative governance provides the analytical framework to discuss the results and raise questions for consideration about the results. Observations from the results are discussed against the theory of collaborative governance’s three arenas of collaboration, whereupon the authors of this study raise questions for attention by implementers of tenure documentation activities. The three arenas are:




	(i)

	
participation arena (who is involved and who leads the process);




	(ii)

	
process for collaboration arena (where, when and how of collaborative process); and




	(iii)

	
content arena (setting the agenda and establishing expectations regarding the outcome of the process).









4.1. Mobilization Process


This phase emphasizes the use of participatory approaches in tenure documentation, thereby harnessing the potential for efficiency, inclusiveness, empowerment and sustainability [28,29,30].




	(i)

	
Participation arena: with a variety of state and no-state actors engaged, questions for consideration include:




	
To what degree can the various stakeholders influence the perspective of, or how the concepts of land tenure and land rights are framed in the awareness raising session?



	
Which participants have the authority to make decisions on the issue of land tenure and land rights to be recorded, and what are the consequences of this?









	(ii)

	
Process for collaboration arena: modes of communication during the mobilization phase were varied. Determinants of “where”, “when”, and “how” collaboration in the tenure documentation process are communicated in the community mobilization and awareness sessions through various means. Meanwhile, factors influencing the nature of interaction between the organizations and the communities are determined by a number of factors as listed in Section 3.1.



Questions for consideration include:




	
How do the various types of communications and interactions e.g., via TV, radio etc. influence participation in awareness raising sessions?



	
What alternatives exist for community members who cannot be reached via TV, radio etc. to enable them to participate in tenure documentation processes?



	
What are the consequences of community members being present and/or absent in the next phases of the tenure documentation processes?



	
How do the various determinants of community awareness creation sessions—i.e., feedback, accessibility, community social structure, knowledge gap, distractions, logistics, budget or urgency—singly or combined—influence the subsequent phases of tenure documentation processes?









	(iii)

	
Content arena: setting the agenda of land tenure documentation may depend on the way in which the facilitators of adjudication activities frame the topic of land tenure adjudication, land rights determination and mapping to the communities during the mobilization phase. Communities may form their own interpretations of what they believe is expected of them during the tenure documentation process. It is worth noting that interests in land are different in nature and, depending on the perspective taken to identify and classify them, a number of key attributes (bundles of rights) make up a specific interest in land [31,32,33]. For every right an individual holds, rules exist that authorize what can or cannot be done with the right [32,33]. Hence land tenure is typically associated with a bundle of rights that define the conditions attached to them [32,33]. Bundles of rights therefore differ for different types of tenures, with “ownership” forms of tenure perceived as holding the complete bundle of rights over a particular resource compared to “non-ownership” forms of tenures [34].









It is important to consider the role of the developers of technologies for recording the tenure information. The processes of information sharing and translating between community and the technology developers, with emphasis on iterative feedback loops for the design of databases and applications in order to ensure that the technology reflects and allows for incorporation of land rights diversity. The questionnaire investigated to what extent the technology developers are informed about the local ownership and non-ownership rights for inclusion in the data model. From the responses it appears that this is done, though not in all cases. Having feedback loops is reported less. This is a point of concern, because the community may check how, or if their land rights have been modelled according to the existing situation. It could also be a matter of design: where only the developer can set-up a model of land rights, or the system is made flexible to the extent that the facilitators or community themselves may design and implement their own data model.



Overall, the results here do not allow drawing generalized conclusions about the exact role played in the documentation of statutory legal vis-à-vis existing tenure and tenure rights. There are indications that statutory legal land rights over-write socially legitimate and locally specific, overlapping land rights. However, the questionnaire findings do not provide conclusive insights into the exact translation of rights according to local context into statutory frameworks. Also, the involvement of land administration officials in the process of land tenure identification indicates that land tenure becomes anchored in statutory and administrative legal foundations.



Of interest for this study is the idea of overlapping and complementary land rights. Two organizations reported the criteria being used to determine the existence of multiple types of rights on a parcel, or sorting out the different types of rights existing on a parcel: (i) baseline studies; and (ii) relying on community members to provide an overview of the rights.



The above approaches—singly or in combination—may reveal the types of land rights in an area, including whether they are overlapping or not. Subsequently, mapping using participatory, faster and affordable approaches serve to confirm the boundaries of the tenures.



Questions for consideration:




	
How does the framing of the terms such as land adjudication, land rights, mapping etc. in the community awareness sessions reflect in subsequent processes (determination of land rights), and manifest as the types of land rights that are eventually recorded?



	
In how far are the land rights from the community perspective translated to resemble a certain type of land right from the legal perspective, and subsequently, to which tenures will packaging of different bundles of land rights equate to?



	
With just two out of eight organizations responding on the criteria for determining whether multiple types of rights exist, or for sorting out different types of rights existing on land, does this mean that most do indeed lack cues or criteria to categorize the variety of interests in land for documentation?



	
What is the role of translation from one language to another (e.g., of terms such as land adjudication, land rights, mapping etc. and through the use of different terminologies in procedures, instructions, user interfaces, and on certificates) have on the outcome of the tenure documentation process?









4.2. Adjudication Process—Adjudication of Land Rights


A variety of interests in land have been identified as given in 3.1. How then, having principal frames around the identification of “interests in land”—adapted in the community mobilization phase—manifest in the implementation phase? Observations are drawn from the types of barriers inhibiting the determination of the land rights process, whose elements are hereby contextualized within the three arenas of collaborative theory:




	(i)

	
Participants arena: categories of participants in the mobilization phase will likely participate in the implementation phase as well, unless hindered by certain factors. According to Agarwal [28], participatory institutions/organizations operate on principles of cooperation but excluding members of the community can occur due to systemic factors—which in turn unfavorably affect both equity and institutional efficiency. Purdy [27] adds that as participation in a collaborative activity is often voluntary, it is biased towards those who have the resources to enable them to participate. On the other hand, beneficiaries of the land rights documentation project may also choose not to participate. Land rights holders’ lack of participation due to various factors, as well as due to refusal to take part, is cited in this study as one of the obstacles during the identification of land rights activities. This has implications on the next phase.



Questions for consideration:




	
Depending on the proportion of beneficiaries participating, who determines the quorum for the community documentation process to proceed? And what alternatives exist for those absent?



	
To what degree is the lack of participation due to systemic factors, voluntary decision rather than of circumstances that hinder participation, or lack of understanding—among other challenges listed as barriers in the identification of interests phase?









	(ii)

	
Process for collaboration: from the community perspective, those who were reached through the various modes of communication (during mobilization and implementation phases) are likely to be present during the rolling out of the adjudication of land rights and mapping activities. According to Ansell and Gash [26], “incentives to participate in collaborative governance will increase if stakeholders perceive achievement of their goals to be dependent on cooperating from other stakeholders”, which requires stakeholders to build trust and interdependencies in working together towards achieving the goal. In the case of this study, where, when and how organizations leading the process convey the information, facilitate interactions and build trust with the communities can influence both the quality of the process and the outcomes of the documentation process.



Questions for consideration:




	
What proportion of anticipated beneficiaries of the tenure documentation activities are reached through the various modes of communication and how does this influence the tenure documentation process?



	
What proportion of the anticipated beneficiaries of tenure documentation activities participate in the determination of land rights?









	(iii)

	
Content arena: an array of conceptions of forms of interests in land have been realized—as given in Section 3.4. Criteria for assessing and converting the communities’ perspectives of land rights to their equivalent in the recorded or legal perspective did not feature in the results of this study. An understanding of the processes leading to differentiating the natures of, and classifying the types of traditional/community or informal land rights into their new forms e.g., “use”, “extraction”, “possession” or other in the recorded and legal context need to be further studied and understood. The questions that lead the adjudicators and communities to determine the types of land rights existing in an area, and then packaging the various land rights into their corresponding interest in the recorded or legal perspective are unclear. Content of the questions and methods that guide the unpacking and classifying of the different types of land rights from their undocumented form into the recorded or legal form, also taking into consideration the effects that language translation may have in the process need to be understood. Zevenbergen et al. [21] suggest the importance of ensuring that land documentation design lays a foundation for movement along the continuum of land rights, without having to jump out of one system (community perspectives of tenure and land rights) into another. As such, it is unclear how the baseline studies can determine and translate community land rights into those in Section 3.4. Further, criteria used to determine the existence of multiple land rights existing in a specific area and criteria for sorting out multiple types of land rights in order to determine that single or overlapping types of tenures exist also need to be understood. This would provide knowledge on how arrangements of bundles of rights in different types of interests in land enable them to coexist as “overlapping” in the same space.



Questions for consideration:




	
What criteria need to be framed and or adopted to ensure that communities comprehend the nature of and differences between overlapping and non-overlapping interests in land? Results, as is, suggest that community perspectives of land rights are in some cases being modified in the determination of land rights phase into some form of land rights in the legal context. The way in which this process is conducted did not feature in the results of this study, and this raises the question, what attributes, or sticks in the bundle of rights in the community perspective qualify to become a specific type of right in the legal context?



	
Where interests are framed around the legal perspective, (e.g., freehold, leasehold, etc.) could this be a cascading effect arising from the lack of criteria that guide the notion of land tenure and land rights—from the perspective of the communities? And as such is this direct replacement with the de jure interests perhaps the easy way out of the complexities of describing interests in land from the perspective of the communities?















4.3. Adjudication of Boundaries


Sequentially, the identification of interests in land precedes the boundary mapping. The role of the boundaries therefore would be to confirm the limits within which those interests (already identified) in land apply. The identification of interests in land is therefore of fundamental importance for the preservation of traditional overlaps in land rights prior to the mapping. Equating adjudication of land rights to adjudication of boundaries can lead to individuals or groups of people losing their rights to land and this has been a long-standing discussion. For example, the original tenure reform statutes or laws in Kenya framed adjudication in customary areas around i.e., cultivation and residential occupation rights, and subsequently “the adjudication of land rights came to mean little more than the identification of homesteads plus the area of land to which household heads had cultivation rights” [3]. This resulted in “altering the structure of access to land in the family economy by vesting the attributes of ownership in adult male heads of households without at the same time giving adequate protection to the de facto or potential rights of women and children or others who had general access rights not accompanied by the power of ultimate control and further, the categories of land rights were unable to accommodate those who had other forms of rights in the adjudication area, nor describe land rights in those parts of the country where no permanent settlements nor cultivation existed e.g., in pastoralist areas” [3]. Coldham and Migot-Adholla et al. [15,35] observed that due to the problems involved in the adequate definition and protection of customary land tenure, land adjudication had the effect of depriving some people of their rights while conferring on others greater rights than they are entitled under customary law. Moreover, the “very narrow view on land rights in the statutes make it virtually impossible to bring to the adjudication register all the multiple rights claimable under customary tenures, and as such rightful claimants do lose their land rights as part of land adjudication” [36]. With the implementation of tenure documentation activities in the context of FFPLA, early indications highlight that the inclination towards recording single rather than the multiple types of tenures that may exist in an area persist [19,25].



Cutting across the three arenas of collaborative governance, questions for consideration include:




	
To what degree do the communities understand what is expected of them in terms of the adjudication process, and that the adjudication of land rights is different from the adjudication of boundaries?



	
To what degree are the communities able to capture the boundaries of overlapping and non-overlapping interests in land?









4.4. Documentation Process


How have processes of identifying and mapping interests in land manifested in the documentation phase? Tenure types identified and mapped are subsequently forwarded to the documentation unit, where they are entered in the cadastral database. Thereafter a public display of the tenure information is placed to give room for objection or correction. Questions for consideration include:




	(i)

	
Participants arena: This phase may have implications on completeness in terms of representation on the types of interests in land recorded, and the right holders recorded. This is an important phase because the interests become legally binding once they are formally registered [1,5,6], with potential for conflict when interests are misrepresented [10]. Public display of the tenure information therefore confirms the aim of the entire process and opens opportunities for objections and corrections. Omission and mistakes that appear during the public display of the outcomes could lead to frustrations and disputes.



Questions for consideration:




	
Whose interests in land are recorded? Whose is left out? Whose interest is altered?



	
How to deal with future claims in case of omissions, or conflicts between community perspectives of land rights and the legal perspectives?









	(ii)

	
Observation on the process for collaboration arena and for content arena: In this study, it was mentioned that the process of documentation is not a problem as it is about confirming what has resulted from both the processes of mobilization and implementation of adjudication. For this reason, questions for consideration here are similar to those raised in the participants arena—under the documentation process.




	(iii)

	
Same as (ii) above.










4.5. Monitoring


Monitoring and evaluation focus in this study is specifically on which land interests are affected/overlooked by documentation and how documentation is conducted. It will be interesting to find out, in how far the nature as well as the extent of barriers to these processes (e.g., conflict, ethnic division) differ from barriers to the documentation process itself, where similar issues seem to play a role (e.g., mistrust, exclusionary trends in community). Results showed that barriers such as conflicts are addressed through training, lobbying and mediation—with positive outcomes. This confirms the view that conflict can actually create a powerful incentive for collaborative governance for conflict resolution [26]. Consensual approaches such as mediation try to find a harmony through intensive discussions and negotiations, during which all sides learn to understand the other party’s concerns, conflict issues, fears and desires, with the aim to re-establish a positively functioning relationship. Also known as Alternative Dispute Resolution (ADR) approaches, they are cheaper and faster therefore often a preferable alternative to overloaded courts [37]. ADRs thus provide an avenue to deliver justice, a key element of the Sustainable Development Goal 16 [38].



The questionnaire for this study did not cover the process side and usability of system development, while this might contain challenges as well. First of all, the end user is not clearly defined yet. Is it the facilitator? Is it the youth from the community trained to capture the data? Or is it the community at large (do they capture the land rights and the boundaries themselves or does it relate to a system where every person can query the database and eventually transfer land or use other services provided)? In other words, the scope and the user group for each and every implementation may vary and may be given more attention in future research.



Questions by the researchers regarding participants, process and content for collaboration arenas:




	
How is the match between “community composition” before/during/after established?



	
What means exist/can be developed to address structural challenges to longer term monitoring and evaluation, e.g., financial, political stability, migration/displacement?



	
How to ensure consideration of and adjustment to discovering “the unexpected?”



	
How do barriers and problems in evaluation and monitoring differ specifically from those encountered during documentation process itself?



	
How to consider contextual complexity of environmental factors that influence outcomes at different points in time and over longer periods?










5. Conclusions


This study explores how ownership and non-ownership interests in land are being recorded in a FFPLA context—with a special focus on overlapping and complementary land rights. An exploratory research method was employed and results discussed against the theory of collaborative governance. Results from the eight organizations show that when discussing the topic of “adjudication of land rights”, the legal perspective of land rights intersects with the perspective of communities regarding legitimate rights and interests in various ways during the documentation process. During adjudication of land rights alterations in the nature of land tenure and rights to legal forms may happen. Hence, the benefits as well as the limitations associated with the legal tenures, such as their exclusive nature are also introduced. As such, the study raised questions for consideration for future tenure documentation activities anchored on the three arenas of the collaborative governance theory i.e., the participation, process and content arenas. These questions may aid in consensus-oriented understandings on ownership rights, non-ownership rights and of course mapping and documentation of those land rights. Understanding complementarity and variability between interests in land in both the community and the legal perspectives will offer multiple lines or strategies for integration or conciliation when recording land interests. Without this understanding, opportunities for recording certain types of rights to land, including overlapping ones risk to fail also in the context of pro-poor land administration. Further, in the process of documenting the interests in land, future research and evaluation can look more carefully at the processes of information sharing and translation between community and technology developers, with emphasis on iterative feedback loops for the design of databases and applications.



This study offers preliminary insights to the questions posed at the outset. As mentioned in the methodology section, the components of adjudication identified serve as an initial analytical framework in order to summarize the findings from the questionnaire. As such, limitations of the study surround: (i) the many responses being contextual, which make it difficult to generalize; (ii) while results allow building a methodological skeleton for future inquiry, key themes and categories that emerged for each component can be used to fine-tune future questionnaires in future studies; and (iii) it may be possible that terminologies used in the questionnaire were interpreted differently by different respondents.
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Table 1. Essential components of a community-based adjudication process.






Table 1. Essential components of a community-based adjudication process.





	Component
	Is About





	1. Mobilization
	Using participatory adjudication procedures, awareness creation



	2. Adjudication of rights to land
	Unpacking the varieties of interests to land (RRRs) and their right holders



	3. Adjudication of boundaries
	Identification, delimitation, demarcation and mapping boundaries where land rights begin/end. Unpacking the boundaries of varied types of land rights that exist in the area



	4. Documentation
	Documentation of the adjudicated tenures and rights corresponding to those tenures and their spatial areas in a cadastral database, including validation and dispute resolution



	5. Monitoring
	Following up on the impacts of the documentation activities on tenures and their land rights holders
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