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Abstract

:

Land fragmentation continues to be a challenge throughout the world, the United States, and particularly in the rapidly growing Southeast, as well as every state with a metropolitan area that abuts rural lands. With a United States population expected to grow to more than 500 million by 2060, it will present exceptional challenges for planners and policy makers to preserve important agricultural lands for farms and forests to provide both food and fiber, as well as to provide a host of ecosystem services and enhance the quality of life for our growing population. These issues of fragmentation are extremely substantial for African American, other minority, and limited-income landowners in the U.S. South, who often lack wills and have lands that are broken up into small parcels, or have divided ownership rights in one parcel, when passed on to heirs. Existing efforts can be expanded to provide tools and incentives for the owners of hiers property and other working lands to preserve them, and state and municipal planners will need to promote development plans and practices thoughtfully and strategically in order to prevent the projected loss of nearly 18 million acres of working lands by the year 2040.
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1. Introduction


Land fragmentation continues to be a global issue, with more than 60% of the world’s population expected to be living in areas classified as urban by 2030 [1]. This continual population growth presents challenges for rural and agricultural lands worldwide, causing pressure for development and land fragmentation [2]. It also degrades natural and semi-natural habitats in formerly connected ecosystems in areas that continue to urbanize into existing rural areas in Europe and other areas around the world [3].



The purpose of this study is to identify some of the main drivers of land fragmentation in the United States, especially for heirs property. This includes the historical context, policy instruments for remediation, and other improvements in the legal architecture and planning efforts within the 50 states. It will also serve to suggest areas for further remediation, advocacy, and some areas for further research in the policy arena relating to land fragmentation for heirs property in the United States.



In the United States, land use pressures have continued to expand into formerly wild and rural areas, leading to a decline in productive agricultural land and forest cover, which is expected to continue [4]. These issues of land fragmentation and of land tenure loss are extremely acute for African American landowners in the U.S. South. This compound issue has been linked to land loss through intestate inheritance for Black landowners, who often are forced to subdivide property among multiple owners without wills, which are intensified by problems of gentrification as well [5].



The connection of general land fragmentation and land loss by African American and other socially disadvantaged landowners in the United States has become a pressing issue that has received considerable attention by policy makers, disadvantaged communities, researchers, public officials, nongovernment organizations (NGOs), and of course African American and other minority communities. African American landowners have experienced a land loss of about 90% between 1910 and 1990 [6]. This has occurred in parallel with the continuing decrease in rural farm and forest land as the United States population has increased and urban and exurban land areas have expanded.



This issue of systemic land loss in the U.S. and drastic land loss by African American and other disadvantaged landowners is a crucial policy problem that bears more investigation and analysis of possible policy responses to stem these losses and protect more rural land for agriculture and forest production, wildlife and biodiversity, water quality and quantity, other ecosystem services, and amenity values. For African American owners, land loss can be attributed to financial pressures, racial discrimination, bias in government programs, ownership and inheritance issues, and social factors.




2. Materials and Methods


As appropriate for this Special Issue on Socio-Ecological Transformations, this review employs social science research and analysis methods and scholarship to examine land fragmentation and heirs property issues. Specifically, we use a policy process model for our research approach and application in this paper to examine the extent of these factors for African American landowners in the U.S. South in the context of land fragmentation and loss in general. Drawing from Anderson [7] and Cubbage et al. [8], the policy process includes:




	(1)

	
Identification of problems, issues, and agendas;




	(2)

	
Formulation of acceptable courses of action to resolve issues;




	(3)

	
Adopting improved policies to solve problems and issues;




	(4)

	
Implementing those new policies;




	(5)

	
Evaluating and improving their success.









Using that policy process cycle, we examine the causes of systemic land fragmentation and of land loss for African Americans, along with possible solutions. Note that our review here follows this policy process method in its coverage and headings, which are adapted to specifically suit the issue and possible responses to fragmentation and heirs property. This policy process cycle provides a framework to analyze many issues and infers that one can identify issues, consider alternatives, select and implement a new policy, and evaluate its success. Of course, in reality, the issues are very complex and multi-dimensional, as are the plethora of alternatives that can be used to improve the status quo and the process of successfully implementing them. Indeed, entire books cover public policymaking and policy processes, covering the complex interactions within this prototypical policy process paradigm. Public policymaking books also cover a variety of approaches to study public policy, such as political systems theory, group theory, elite theory, and institutionalism [7].



The policy process theory above infers that there are individual issues that have one best solution. In practice, diverse problems and history interact simultaneously to create major systemic social and political issues, which may be amenable to solution, or may be intractable. In practice, then, one must deal with complex problems and slowly aim to separate and improve various components of those problems at the same time. This complexity in policy analysis and the policy cycle occurs with the issue of land fragmentation and heirs property as well. These two intertwined issues are caused by a mix of economic, social, cultural, and ecological components. So, one must examine many related problems and issues and develop many complementary responses and solutions in order to improve the current unsatisfactory status quo.



We will analyze these factors as they relate to land fragmentation and heirs property in this paper. In particular, we examine the issues of “heirs property”—where Black or other landowners may die without a will (intestate), causing land to have unclear multiple ownerships or be subdivided into small ownerships; owners may be forced to make a sale to resolve ownership problems, or illicit deals may occur whereby some owners are literally disenfranchised of their land.



This paper examines the policy issues of racial bias in federal farm programs, discrimination lawsuits that have mandated reform, and implementation problems achieving those mandates. It also reviews the issues of and possible responses to improving heirs property problems, Native American heirs problems, land fragmentation drivers, legal land protection instruments, and education and outreach possible to help redress these issues.



The methods for this paper rely on research and the legal, government, and popular literature that discuss land fragmentation, government laws and programs, institutional racism, heirs property, and possible solutions and reforms. We draw from the scientific and government literature for much of the background and findings about land fragmentation, government programs, and legal scholarship. We use summaries of court decisions and internet references regarding current outcomes of efforts to deal with federal programs, as well as references of laws and applications for heirs property policy alternatives and responses. We synthesize this literature and practices to provide insights about a variety of courses of action and policies to improve the ongoing problems of fragmentation and the dire issues of land loss for African American and other socially disadvantaged landowners and communities.




3. Policy Issues: Land Fragmentation, Discrimination, and Heirs Property


3.1. Land Fragmentation


Land fragmentation is prevalent globally as society continues its shift from large rural populations toward both urban and exurban living. Technology and genetics have helped produce yields in agriculture that are unmatched in history and enable us to do much more with less labor and land, up to a point. In North Carolina, for example, only 1.8% of the population is still involved in agriculture, freeing up some 80% of the workforce to pursue other things and migrate from rural areas [9]. While technology might appear to offer more rural land for development, the risks of climate change and much worse weather impacts on farming, loss of soil productivity with intensive agriculture, burgeoning global food needs, and harm to rural social systems augur for considering the precautionary principle [10] to avoid loss of productive farm and forest land.



Scientific and social advances have prompted the workforce to move into new service sectors such as technology, health, and financial sectors, rather than rural agriculture, grazing, and forestry. However, while the modern U.S. workforce is migrating to urban areas and counties, there is a new desire for families to live farther away from their place of work, causing urban sprawl around both major and medium-size urban areas and select rural towns. The U.S. Census Bureau now reports an all-time high average commute to work of 30 min (one way) [11]. For gasoline vehicles, for every tank of gas that we purchase for those commutes to work, we fuel the highway trust fund that builds more roads and enables workers to live further from work and into land once used for farming, ranching, and forestry. Over the last 50 years, the United States has lost 20% of prime agricultural land (farm and forest) largely because of a well-funded highway system that has added some 50,000 miles to the interstate system and continues to grow, providing pathways to new development scattered across the landscape [12]. Electric vehicles (EVs) promise to reduce this impact somewhat, but they too are taxed directly to build and maintain highways. EVs remain a small share of total vehicle sales in the United States, and urban sprawl may continue regardless.




3.2. Minority Landowner Discrimination


These issues of population pressure, movement to urban and exurban areas, and land fragmentation are exacerbated by historical racism in the Jim Crow era in the South and associated discrimination in land tenure. Discrimination and racism are the largest and most divisive issues in U.S. history, so it is virtually impossible to summarize them in a paragraph, but some explanation is constructive to illuminate related heirs property problems. A succinct explanation of Jim Crow laws states that [13]:




“Jim Crow laws were a collection of state and local statutes that legalized racial segregation. Named after a Black minstrel show character, the laws—which existed for about 100 years, from the post-Civil War era {1865} until 1968—were meant to marginalize African Americans by denying them the right to vote, hold jobs, get an education or other opportunities. Those who attempted to defy Jim Crow laws often faced arrest, fines, jail sentences, violence and death.”





The Jim Crow era in the South treated the Black and White races differently by segregating them in every way possible, from restaurants and stores to schools and housing. Along with this went separate and disparate access to legal help, agricultural cost share programs and expertise, price support programs, and a host of things which contributed to the burden of and the eventual loss of African American land in the South [5,14]. This legacy had innumerable adverse effects for African American landowners, and indeed the effects are more enduring, including complete loss of their land, and are perhaps harder to redress than “less” difficult sports, social, or employment discrimination.



Per the current U.S. Department of Agriculture (USDA) definition, socially disadvantaged landowners are those landowners whose members have been subjected to racial or ethnic prejudice because of their identity as members of a group without regard to their individual qualities [15]. Land tenure and institutional problems with these socially disadvantaged populations “…include African American, Native American, Hispanic/Latine, Alaskan Natives, Asians, Hispanics, and Pacific Islanders” [16].



Many of these African American and other landowners obtained their often less desirable lands as areas left over from the settlers or after wars and faced pervasive socioeconomic challenges. Many of the African American farmlands now consist of heirs property, where their larger tracts are either divided into many smaller parcels as they are passed through generations or may have one single property devolve into having many heirs as owners. Native American common lands also face pressure for development, fossil fuel or mineral extraction, recreational development, or division into individual ownership [17,18,19].



Bias in federal farm support programs in the Department of Agriculture has contributed to these problems, with the Department of Agriculture settling major lawsuits demonstrating racial bias in farm program outcomes, loss of civil rights, and institutional discrimination in their allocation of funds for African American landowners in two successive lawsuits of Pigford v. USDA [20,21,22]. Similar discrimination and a settlement against American Indian farmers and ranchers were also decided in the Keepseagle v. Vilsack lawsuit in 2011, and for Latine farmers in Garcia v. Vilsack in 2009. Exact estimates of USDA damages paid to settle these lawsuits are uncertain, but USDA provided at least $3.2 billion in payments and other relief to ethnic minority farmers to settle these lawsuits [23,24]. Complaints from African American farmers documented that they were denied assistance and loans and forced to wait longer for approvals. In some cases, this led to Black farmers losing their land. The allegations were borne out through investigations and ultimately settlements in court in the two successive Pigford I and II lawsuits.



In fact, the USDA average loan amount for African American farmers was around $24,000, compared to White farmers who averaged $88,000. Average cost share programs showed a similar disparity, with African Americans getting an average of $4000 versus $9500 for all other farmers. The settlement of these cases totaled $1.25 billion. Initially, only a small amount of the settlement money was made available in the 2008 farm bill, and the final amount was made available in 2010; claims funded by various federal appropriations continue to be made and awarded as of 2024 [23]. The recent Farm Bill of 2018 sets aside a portion of funding for its Socially Disadvantaged Farmers and Ranchers Program to provide funding for loans, insurance, conservation cost share programs, and ongoing research into the issue [24].




3.3. Land Fragmentation Drivers


Today’s workforce is markedly different from 50 years ago. Yesterday’s workforce was relatively willing to relocate anywhere to get a better job and to realize improved income. Today, many do their work from home two or three days a week, and they care passionately about their sense of place. In short, the best and brightest of our workforce will no longer be satisfied to live anywhere without regard to quality of life. For regional economic interests to compete, they must also support the protection and development of a thoughtful green infrastructure.



Familiar and vital counterbalances to rapid development such as parks, greenways, protected riparian corridors, improving biodiversity, fostering agricultural and nature-based tourism sites, protecting cultural areas, and ensuring reasonably clean air and water must exist for communities to prosper and succeed. These attributes create spaces that people want to live in. In many contexts, it is the small farm and forest landholder who has remained and held out in the face of ever-growing pressure to develop and sell their land that provides the support system for these communities to retain some green infrastructure. It should be noted that it is now viewed as normative and essential practice to provide parks, open space, and tree cover as part of economic development and planning [25]. Planners and policy makers must support and protect the remaining inventory of these resources for communities and regional development to succeed.



There are at least three important drivers that will continue to lead to land that will become fragmented in the United States: (1) through the general growth of the population; (2) through continued pressure from development of rural lands into more financially valuable “higher and better use (HBU) lands” to provide infrastructure, housing, and commercial services on previously held farm and forest areas; and (3) through an absence or lack of estate and succession planning for the transfer of intergenerational assets.



Land loss through development will be an issue for the near future, with the U.S. population expected to rise to over 417 million people by the year 2060 [26]. Some states will be severely impacted by the pressure of urbanization converting farm and forest land into impervious surfaces and other uses that limit or eliminate agricultural land. Land conversion will preferentially include some of the most productive rural lands, which already have good terrain, slope, and soil conditions; reasonable drainage; and some existing roads and infrastructure. These biophysical factors make them easiest to develop and best for more intensive land uses as well [27]. In addition, the financial returns for such HBU lands drive conversion to more profitable land uses. This pressure can be offset by either finding more opportunities to generate income on rural land or through local state and federal policies that provide incentives or reduce taxes on rural land.



A recent American Farmland Trust model based on 15 years of historical data projected that about eighteen million acres of working rural lands would be lost, fragmented, or otherwise compromised by 2040. According to the report, some of the hardest-hit states will be Texas, California, and North Carolina, as well as the Southeast and any rural areas adjacent to major metropolitan areas throughout the United States. These findings suggest that policy makers at every level of government should work to mitigate some of those impacts [28,29].



The recent report “Farms under Threat, The State of the States” identified Texas as the most threatened state for future rural land loss and North Carolina as the second most threatened state. Some of the causes cited in the report were weak land use policies that allow for HBU development of prime agricultural lands and poorly planned real estate development. While tools exist to perform smart special planning for entire regions, most development approvals remain at the local level, which often do not work in harmony with respect to where and how development occurs. Governance for land use planning and zoning is held primarily at the local level. There are efforts at regional planning that have been effective but are voluntary, with ultimate authority towards development taking place at the local/municipal level. There were several states adding as much or more in population increase to Texas and North Carolina without losing as much land due to stronger land use land policy and protections [28].



It is noteworthy that 40% of the nation’s farm and forest land is owned by individuals aged 65 and older, and more than 370 million acres will change ownership by 2040 through succession executed by wills and probate [30]. This creates a great deal of vulnerability to accelerating land fragmentation throughout the United States and represents one of the largest transfers of intergenerational wealth in history. Land tenure and ownership for African American heirs property and Native American property has been at greatest risk during intergenerational transfers.




3.4. Heirs Property


Heirs property is a land ownership classification that often occurs when one dies intestate (without a will), or in some cases with a will passing on an undivided interest to heirs, which has created a vulnerable class of landowners in the United States. While many different forms of succession throughout the world have discriminatory practices regarding succession of property, like limiting it to male heirs, the historical legacy of heirs property is seated in pervasive racism and discrimination in local government administration and federal government farm support programs and practices in the United States. It is a unique phenomenon with substantial social justice implications for both African American and Native American populations historically and for all landowners going forward.



Each of our 50 states in the U.S. has a differing but similar formula on how to resolve heirs property or land transfer without a will immediately after death, depending on number and types of marriages, number of children, and other life situations. The problem becomes large and unwieldy when real estate is not transferred immediately after death and continues on “clouded” for many generations. In the absence of written deeds and recorded titles, these properties would simply be handed down informally for many generations. Similarly, the legal ownership of these properties can go unresolved for generations, at which point the courts will look at lineal descendance provided through birth and death documents which provided a link to the original title holder [5,31].



Often, these properties have not gone to probate to be resolved, and so the interest of heirs remains undivided. In other words, every heir owns all the property, often without knowing it. If this is allowed to go on for even a few generations, it can produce hundreds of individuals with an undivided interest in a property [31].



Many of these African American heirs property landholdings are among the most unstable class of owners. Heirs property is land owned in common and held as an undivided legal interest. All the heirs have a legal right to all the property, but in many cases, do not have a marketable title to the property since estate issues remain unresolved and dynamic. Without a marketable title, property cannot be borrowed on or sold, and no single heir can decide on the dispossession or use of the property, except through sale and partitioning the land, with each heir receiving a cash settlement for their interest [30].



Our English common law system has a developed way to transfer land ownership, through written and notarized documentation and more. However, none of this is forced by any requirement unless the living heir pursues a change of title or remediates the problem of co-tenancy. Titles and transfer of property rights must be done in writing and recorded. This principle dates to the earliest of English common law and is known as the statute of frauds doctrine [31]. These lands are often passed down without a will or trust to direct or even a deed to prove ownership. This informal passing of property to heirs falls outside of the legal system unless clarification or resolution is sought and initiated through the courts. If the taxes are paid on the property, the clouded title, sometimes referred to as tangled title, may persist for many generations or never be resolved [5]. An issue arises for any of the heirs or anyone who holds an undivided interest, and the state can be prevailed upon to make choices on behalf of all the heirs. Legally, this situation often arises as the result of an untimely or premature death or lack of forethought about the property upon death. It can also occur when a landowner lacks the financial resources to plan with an experienced attorney. It should be noted that within minority communities, and more specifically in the African American communities, the problem is exacerbated by a culture of mistrust due to a legal system which did not afford them equitable access or legal protections [32].



As noted, since 1910, African Americans have lost 90% of their land in the U.S. South, in part through the heirs property phenomenon, as well as tax forfeit sales, predatory partition actions, or even violent theft [33]. One need only imagine the challenges of interfacing with a legal system made up entirely of White lawyers, which enslaved African Americans as property up until 160 years ago and suppressed them with Jim Crow laws until about 60 years ago. With limited opportunities for legal services, especially ones the African American community could trust, the transfer of real property occurred informally by word of mouth and action (who lived and worked the property) for transition from one generation to the next. This allowed for partition actions to be taken and land to be sold and divided up, for those who understood the law.



Tax foreclosures occurred for some African American farmers who lacked much of the assistance available to White landowners, with their properties sold for non-payment of taxes. In other cases, land was stolen through outright fraud, like producing competing titles which deeded land to someone else. White farmers were given tax benefits, loans from banks, and other price supports from the government for their crops, which made them profitable, able to improve their land, and pay the requisite taxes [34]. These practices in the Reconstruction era in the South after the Civil War, along with outright patterns of intimidating Black farmers and the existence of a culture of violence against them, contributed to the significant loss of African American farmland in the United States [5,14].



In addition, pervasive federal government program discrimination, especially in the Department of Agriculture farm assistance programs, has been proven in two massive class action court decisions noted above [20,21,22]. Some states have sought to find remedy for the heirs property phenomenon by passing the Unified Partitioning of Heirs Property Act (UPHPA), as described subsequently. The UPHPA provides significant protections for heirs property owners. It has passed in 23 states at the time of this writing [35].



Estimating the precise amount of heirs property and thus the scope of the problem is an ongoing problem in the U.S. The United States does not have a single national land registry or record keeping system. Instead, various local communities, including cities, townships, counties, parishes, or states keep the basic land title and registration information or aggregate that information, sometimes at a state level. While there are a number of remarkable web-based tools available to assist in both planning and assessment, none of these web-based or GIS systems can accurately estimate the amount of heirs property. It is in fact a challenging exercise, as each county within each state uses differing nomenclatures to describe heirs property, and they are the predominant database keepers of titles and definitions of ownership. In short, in the United States this could translate into 3000 counties, or more investigations to make a determination of heirs property, which would require nomenclature investigation and classification challenges, and the inventory would remain dynamic with new heirs properties being created each year in some cases. Individual counties express heirs property as estate of heirs, percent share of interest followed by names, or one name followed by et al., and a host of other possible terms. As such, no precise or hard estimate of heirs property exists [5,14], and it remains largely an estimation exercise. Our cadastral system of digitizing county records has made the process easier but remains localized, tedious, and sometimes unprecise. With diligent efforts and funding, estimates are becoming clearer, however. It is likely that 41 percent of Black-owned property in the southeastern United States is classified as heirs property, valued at over $6 billion [5,6].



To illustrate the broader issue, White households are twice as likely as Black households to receive an inheritance. In 2013: “The conditional mean inheritance of white families was $236,000, compared to $83,000 for black families and $86,000 for Hispanic families.” [36], p. 15. Intergenerational asset transfer represents a significant part of the net worth of families in the United States [37]. This lack of accumulated wealth in the African American Community, as well as Latine households, is due in part to disparities and unequal treatment in both law and practice since 1910 for African American landowners, with similar discrimination for Latines, as noted above.




3.5. Native American Property


The unfortunate history of Native Americans differs greatly from African Americans, but some structural commonalities exist when entering the English common law system of succession. At the turn of the 19th century, following the subjugation of western tribes through force, allotments were given to Native Americans in the western United States who viewed land as communal property and lacked experience with English common law. While original communal property was most well-known, individual Native American ownership was introduced through these land distribution efforts, which also subjected them subsequently to heirs property issues [38,39].



The purported hope of many early U.S. policy makers was to extend private land ownership concepts to the Native Americans in order to integrate their populations into the English common law system and practice of land ownership and succession [40]. The Dawes Severalty Act of 1887 represented an initial effort by the U.S. Congress to align traditional Native American land governance into a structure based on individual ownership [38,39]. The act authorized Native American reservations to be divided into discrete units for tribal members, typically 160 acres for each family head, 80 acres for each single adult, and 40 acres for each child [17]. These divided allotments were held by the government for 25 years to allow Native Americans time to integrate into the new system of ownership and to prevent opportunists from outside the Native American community from appropriating the property. It was not until 1910 that Native Americans were legally allowed to use wills and to sell their property. Subsequently, a great deal of heirs property was created in the Native American community.



These mandated allotments were not implemented on all reservations and were ended in 1934. What quickly followed was a loss of 90 million acres of Native American land [40,41]. Many of the same problems that plagued African Americans in the South similarly also harmed Native Americans. These included the lack of credit access, no government technical assistance, and inability to receive federal financial incentives to make land improvements [40]. Under several recent programs, the U.S. Government is trying to reverse the system by purchasing these fractionalized tracts and giving them back to the tribes [41]. As noted, Native Americans also experienced discrimination, which led to a legal settlement by the U.S. Department of Agriculture after the Keepseagle v. Vilsack lawsuit in 2011 [23]. Like the Pigsford cases, a legal agreement did not ensure appropriation and distribution of the requisite funds, so restitution of past discrimination outcomes is still unreliable. These practices and heirs property issues also contributed to land ownership loss and fragmentation. Native American farm, ranch, and forest lands are scattered throughout the United States, so the adverse impacts of discrimination in farm programs is severe for this class of owners and needs redressing as well.





4. Policy and Program Alternatives


Per the policy process model, formulating and adopting acceptable courses of action and improved policies are the next steps to resolve issues, which we merge in the discussion in this section. These alternatives could broadly include (1) improvement of or creation of new federal laws, programs, and funding; (2) development of new or improved state and local land protection instruments; and (3) landowner outreach and succession planning. As noted, all of these approaches surely would be needed to improve the fundamental issues of land fragmentation and African American, Native American, or Latine land loss. Similarly, integration and cooperation among these approaches, institutions, professionals, and landowners will be required for success.



4.1. Federal Laws, Programs, and Funding


Considerable efforts to eliminate discrimination in federal Farm Bill programs have occurred in the last 15 years. African American and other minority landowners faced long-standing discrimination in federal programs. The Pigford, Keepseagle, and Garcia lawsuits mandated reform of USDA programs, but despite these decisions, success in the discrimination settlement programs was modest. Substantial payments of $4 billion to offset up to 120% of qualifying Farm Service Agency loans and federal financial assistance to minority landowners were authorized and appropriated in Section 1005 of the American Rescue Plan Act of 2021 (ARP). The extra 20% was designated to pay for taxes on the loan rebates as well. Several lawsuits challenged giving the funds solely for socially disadvantaged farmers, including the complex Miller v. Vilsack (2021) lawsuit in Texas [16].



Per the Civil Rights Litigation Clearinghouse [16], the plaintiff challenged Sections of the ARP that “…provided loan forgiveness to farmers and ranchers during the COVID-19 pandemic only if they qualified as a ‘socially disadvantaged farmer or rancher.’” The USDA defined “socially disadvantaged” to include only farmers or ranchers from one or more of the following ethnic groups: “African Americans, American Indians, Alaskan Natives, Asians, Hispanics, and Pacific Islanders” …who “have been subjected to racial or ethnic prejudice because of their identity.’’ The plaintiff alleged that the USDA’s definition failed to “…include white ethnic groups that have unquestionably suffered ethnic prejudice” and asked for a stay on implementation of the ARP. After a bewildering plethora of motions, appeals, amicus briefs, amended complaints, court decisions, and remands at various levels, the relevant section (1005) of the ARP was repealed, temporarily negating USDA authority to provide special support to only minority socially disadvantaged farmers.



However, in a successful congressional policy response to the Miller v. Vilsack and other “reverse discrimination” lawsuits, the 2022 Inflation Reduction Act (IRA) authorized two new farm programs for socially disadvantaged landowners, regardless of ethnicity. First, any farmers, forest owners, and ranchers who faced discrimination before 2021 were eligible to apply for appropriated funds of $2.2 billion for financial assistance for management practices; second, $3.1 billion was authorized for payments to financially distressed farmers for loans or loan modifications [16]. These provisions have sidestepped the prior reverse bias challenges, and by 2024, USDA was seeking final request from farmers for financial assistance funds from the $2.2 billion of appropriated funding [42,43].



So, in the case of federal programs, there have been considerable efforts to improve programs in the Farm Bill, as well as actual policy change and implementation. These efforts were forced by successful lawsuits against discrimination brought by African American, Native American, and Latine landowners. Critics and socially disadvantaged landowners remain doubtful about the success of these programs at distributing an equitable amount of funds [44,45], but the stated policy intentions of USDA and Congressional actions and budget appropriations have taken the first major step of considering policy and program alternatives and providing funding and agency support for those programs, despite considerable political and legal opposition from traditional ethnically White farm owners and interest groups.




4.2. Land Protection Instruments


Heirs property is among the most vulnerable forms of land ownership in the United States. As one example, if an unscrupulous person can secure the interest in the property from one of the heirs, or if one of the heirs simply wants out, they can force the sale and fragmentation of the entire property through a process known as partitioning. While 23 states have passed the Uniformed Partitioning of Heirs Property Act (UPHPA), which makes this adverse sale process more difficult and landowners less vulnerable, more states have not yet passed it (Table 1). The UPHPA provides some relief for landowners who are also heirs property owners by making it more difficult to partition and sell property in the case of a dispute or an unscrupulous developer that has bought out an interest from one of the heirs [33]. The UPHPA developed by the Uniform Law Commission represents a significant reform considering the collective interests of all 50 states to produce model legislation to address the problem that can be adopted by state legislatures on a bipartisan basis. It should be noted that the legal designation of heirs property is much more serious and prolific in the U.S. South, as was segregation and the consequences of segregation, as well as other discriminatory practices. As an example, both Georgia and Kentucky have 21,000 to 22,000 heirs parcels, as compared to Kansas or Maine which have roughly between 2000 and 3000 heirs parcels [46]. The adoption or lack of adoption of UPHPA varies greatly from state to state due to the influences relating to the number of African American, Native American, or Latine landowners; the real estate industry; non-profits engaged in advocacy; political control; and how much general education on the matter exists, as opposed to any pattern or threat of fragmentation unique in each state.



The Uniform Law Commission [35] describes the UPHPA reasons and components succinctly as quoted below:




“The Uniform Partition of Heirs Property Act (UPHPA) helps preserve family wealth passed to the next generation in the form of real property. If a landowner dies intestate, the real estate passes to the landowner’s heirs as tenants-in-common under state law. Tenants-in-common are vulnerable because any individual tenant can force a partition. Too often, real estate speculators acquire a small share of heirs property in order to file a partition action and force a sale. Using this tactic, an investor can acquire the entire parcel for a price well below its fair market value and deplete a family’s inherited wealth in the process. UPHPA provides a series of simple due process protections: notice, appraisal, right of first refusal, and if the other co-tenants choose not to exercise their right and a sale is required, a commercially reasonable sale supervised by the court to ensure all parties receive their fair share of the proceeds”.





The model UPHPA helps protect Heirs Property by requiring the following specific protections when a co-tenant files for a partition order [35]:




“1. The co-tenant requesting the partition must give notice to all of the other co-tenants.






2. The court must order an independent appraisal to determine the property’s fair market value as a single parcel. If any co-tenant objects to the appraised value, the court must hold a hearing to consider other evidence.






3. Any co-tenant (except the co-tenant(s) requesting partition-by-sale) may buy the interest of the co-tenant seeking partition for a proportional share of the court-determined fair market value. The co-tenants have 45 days to exercise their right of first refusal, and if exercised, another 60 days in which to arrange for financing. If more than one co-tenant elects to buy the shares of the co-tenant(s) seeking partition, the court will pro-rate the sellers shares among the buyers according to their existing fractional ownership percentages.






4. If no co-tenant elects to purchase shares from the co-tenant(s) seeking partition, the court must order a partition-in-kind, unless the court determines that partition-in-kind will result in great prejudice to the co-tenants as a group. UPHPA specifies the factors a court must consider when determining whether partition-in-kind is appropriate.






5. If partition-in-kind is inappropriate and the court orders a partition-by-sale, the property must be offered for sale on the open market at a price no lower than the court-determined value for a reasonable period of time and in a commercially reasonable manner. If an open market sale is unsuccessful or the court determines that a sale by sealed bids or by auction would be more economically advantageous for the co-tenants as a group, the court may order a sale by one of those methods”.





Additional frameworks have been suggested and created such as community land trusts (CLT), which are non-profits who take over fragmented parcels and place them under restrictions that require things like affordable housing, maintaining the community composition, and maintaining a standard of aesthetics. These efforts in creating community-based agreements (CBA) are achieved through the community land trusts [16]. Passage of the UPHPA remains the most important firewall in the prevention of land fragmentation of heirs property through partitioning. More leading states will add new and other innovative strategies like creating CBAs and CLTs in the future. Another similar concept has been proposed to engage local and municipal governments to create Land Assemblage Districts (LADs) to create similar benefits and protections for landowners from being overrun through partitioning and development. To date, this concept has not received widespread use [5].



The acceptance and impacts of these new solutions have not been studied to date, and indeed they are so new that no implementation research is available. Further research on the tenets of these local solutions, provision of information, adoption levels, and outcomes is needed before conclusions about their merits can be made. To achieve more success in reducing heirs property problems, further advocacy for heirs property research, solutions, and outreach will need to be pursued by landowners, social NGOs, councils of county or state governments, state legislators and staff, social and policy scientists, and others.




4.3. Landowner Outreach and Succession Planning


Heirs property issues apply to African American landowners, mostly in the South, and Native American landowners, more often in the North and West. The problem of heirs property appears to be very persistent and ongoing despite many recent efforts to provide information and extension efforts for landowners about the problem, and it cuts across all demographic lines. For example, a recent post-meeting questionnaire following several North Carolina workshops on succession planning (n = 94) revealed that 58.5% of landowners had no knowledge of the practice of partitioning. Another question revealed that 40.4% of landowners had no succession plan, will, or trust. When coupled with the reality that many states have not passed the Unified Partitioning Heirs Property Act, this reflects serious and ongoing vulnerabilities of fragmentation and land loss. As this preliminary poll suggests, new heirs property creation continues each time property passes intestate, or with a will that passes on divided interest or shares of real property. This process will continue to erode valuable and irreplaceable farm and forest rural lands, as well as the patrimony of minority and sometimes White landowners.



The need for and the role of succession planning continues to be a point of emphasis among professionals concerned with land fragmentation. Recent efforts to provide landowners with tools to begin planning for succession of their working lands have had some success. Innovative succession planning programs like “Ties to the Land” in Oregon [47] and “NextGEN” in Virginia [48] engage landowners and their families to begin conversations and take steps to make a successional plan for their land by involving several generations of family members at the same time. Succession planning is a sensitive and uncomfortable topic for most. Few people like to speculate about their legacy and farm or forest status after they are gone. Conversations with family, lawyers, and accountants about the disposition of an estate built up after a lifetime of work can be stressful and hard at best and can keep a landowner in limbo and potentially lead to passing on property intestate.



Tax considerations often will encourage landowners and their families to begin to think about the intergenerational transfer of land and property. Until recently, estate taxes represented a significant burden to the successor. However, federal estate taxes now exempt individual (or combined) estate taxation on amounts of less than $13.61 million ($27.22 million), thus eliminating federal tax liability for most rural heir landowners [49]. This asset hurdle can be exceeded with high land values in more valuable rapidly expanding areas or by absentee farm owners with substantial nonfarm wealth at death. In most states, estate tax burdens for successors have decreased considerably as well. But federal and state income and estate tax laws change frequently, prompting some landowners and their families to make successional planning. Going through succession planning helps joint family owners gain clarity about who is a good fit to continue the legacy of their working lands. The succession planning process will increase the likelihood that land will be passed on as a whole with an undivided interest and a legal architecture developed to prevent land from being fragmented through family disputes and legal remediation among heirs.





5. Program Implementation


Program implementation is the fourth component of the policy process model used here. In order to help prevent rural land fragmentation, concerted efforts must be implemented across a spectrum of education and outreach, unbiased financial and loan incentives for farmers, planning, and new laws or provisions at the federal, state, and local levels. The success of these efforts depends on individual values and land ethics, landowner incentives, new legal policy instruments, strong legal representation and advocacy for socially disadvantaged landowners, proactive government, nongovernment administrative implementation, and substantially increased education for possibly affected landowners. We return here to discuss implementation for landowner education, legal instruments, and technical responses. The implementation of federal farm programs was discussed above since it was intertwined closely with program alternatives and adoption due to several key federal farm program lawsuits and new laws.



5.1. Landowner Values and Education


In this ever-expanding built urban and exurban landscape, landowners can be unaware and surprised about their large property values and ownership implications. A landowner may face enormous pressure among choices of selling out, protecting a longstanding family property, and struggling on how to maintain profitability on the land in a transformed developing community. Working landowners are motivated to maintain ownership in a mix of three primary ways. First is an attachment to family. In many cases, property ownership goes back many generations, and every improvement, every effort, and every member that ever worked the land can be felt and understood by the owner. The connection is palpable and emotional. Nobody wants to give that connection away; it has become a part of their identity. Even if ownership does not go back generations, it represents something real, emotional, and important to the landholder.



Second, for many landowners, a strong motivation exists to steward the land and to take care of it in sound sustainable ways, such as using conservation or best management practices (often with the benefit of important government-provided cost share funds), or managing for wildlife, soil and water uses, recreation, or amenity values. This stewardship perspective can be almost spiritual in the best cases and a heartfelt but foregone land ethic in unfortunate cases.



Third, landowners are motivated by the necessity to make the land profitable, pay taxes, and cover their management costs. Without sufficient income and reasonable profits, the push to sell becomes inevitable regardless of personal attachment or good intentions. Many absentee owners subsidize farm and forest land ownership costs with off-farm income. In fact, most farmers in the U.S.—even those who live on the farm, of all races—earn a substantial share of their annual income from off-farm sources. Eighty-eight percent of U.S. farms are classified as small family farms; these farms rely on off-farm resources for the majority of their income. Only large farms, about 12%, received most of their household income from farming [50]. However, no one can operate a business at a loss in perpetuity, and new and younger owners who inherit farm and forest may be less able to offset farm expenses from their lower incomes, or are much less attached to the land, creating far more pressure to sell or liquidate those assets.



Understanding and aligning with landowner motivations provides a critical path for working within the land conservation community to provide resources to inform landowners, government officials, bureaucrats, and citizens on the need for conservation. Education is needed for subjects such as funding of targeted land preservation through fee simple purchase, purchase of conservation easements, the creation of agricultural and cultural districts, new cost share programs, support for agricultural and nature-based tourism, or creating new markets like “farm to table” programs. The provision of resources for the creation of wills and trusts, cogent succession planning for forest and farm landowners, and resolving heirs property issues are critical for mitigating land fragmentation of working lands.




5.2. Legal Instruments and Technical Responses


Federal programs are crucial but difficult and only cover part of the portfolio needed for reducing fragmentation and preserving heirs property. The Unified Partition of Heirs Property act (UPHP) has been passed by 23 states, but more enactments would be helpful. The limited use and adoption of tools like land assembly districts (LADs) by municipal governments, conservation land trusts (CLTs) using community-based agreements (CBAs) to help ameliorate the problems of fragmenting minority lands, and/or creating heirs property continue to be a real and vexing problem. Efforts of state and non-government organizations to resolve discrimination and program bias also must receive conscientious efforts to build environmentally and socially just government institutions and programs.



Unlike many ventures, in land retention efforts within developing areas, there is only one chance to preserve these working lands and open spaces to fit into the development scheme. Once the land is developed, very rarely will it be returned to farms and forests. Development in states, regions, and communities left unchecked creates spaces that lose their character, connectivity, a certain quality of life, and a landscape that makes life kinder and more enjoyable. In its place instead are new cookie cutter developments, congested feeder roads leading to the interstates, stormwater runoff issues, and a host of other problems left in the wake of uncoordinated and at times thoughtless development. It also eventually serves as a clear threat to food and fiber resources close to home to support a growing population. Crop productivity increases are hard to continue indefinitely, and possible adverse effects of fertilizers and chemicals and diminished soil health can occur.



While much of agriculture is concerned with preserving larger tracts of land for future resource needs, landowners in extraterritorial jurisdictions (ETJs) and long-range urban service areas (LRUSA) in large and mid-sized communities will continue to be approached and offered compensation to sell their land for developments as growth continues to push urban boundaries farther into once rural areas. One can also look at transportation improvement plans (TIPs) to determine where growth is headed next, and planners can and should use it as a guideline to identify critical areas for future land retention efforts.



Sophisticated GIS capabilities and a national web soil survey in the U.S. can identify our best remaining agricultural soils. This can help map priority agriculture and forest lands at the state and local level and can be used as a strategy to guide development into less suitable soils and away from our most productive areas. The Natural Resource Conservation Service has provided soil survey information dating back from 1899, with soil maps and data on more than 95% of our nation’s counties on an internet platform [51].



Planners can reduce land fragmentation through careful and thoughtful planning and improve biodiversity of our landscapes [52]. Both flora and fauna have suffered from fragmented land in rural and urban interfaces [53,54]. Many state and local governments have passed buffer rules along perennial streams, which aid in protecting water quality for humans and aquatic species and ameliorating the impacts of fragmentation for wildlife. These riparian corridors help serve as interstate highways for the migration and safe passage of wildlife. Likewise, open space preservation and cooperation efforts and tree canopy ordinances help some states and local municipalities. Strengthening these both through more ordinances, funding, and long- and short-term planning could have significant positive impacts for decades. This mix of renewed private ownership and land retention, assisted by government and nongovernment organizations, will be crucial for disadvantaged landowners and community character, quality of life, and ecosystem services in the future.





6. Discussion and Conclusions


This study identified and examined major drivers of land fragmentation, e.g., [4,5,17,26,27,28,29], and policy and programs, e.g., [5,16,21,33], designed to ameliorate the negative impacts of fragmentation and heirs property. Our review is limited in that it is a broad appraisal, primarily in the United States, and is speaking to a diverse and tiered system of governance, operating in varying business climates, differing historical pasts, and other cultural differences between states and regions.



Furthermore, this review does not close the loop of the policy process model and address policy evaluation of the alternatives identified and implemented to date. This is largely because the research, in the field of heirs property at least, is new, and the new policy alternatives—other than federal farm bill provisions and a few state programs—have barely begun implementation, let alone evaluation. As some of the new proposed policies discussed here take effect, new research or reviews can examine and evaluate their impacts. That line of research could examine if new policies and programs are doing what they are intended to do (e.g., quantify the policy statements, funding, personnel, and legal instruments adopted) and if their implementation and outcomes are effective in addressing the overall problems associated with land fragmentation and heirs property (e.g., distribute more funds and achieve less total land loss, especially for African American, Native American, or Latine landowners).



As this paper indicates, there is a vast amount of research, outreach, program development, and implementation work that needs to be performed to ameliorate land fragmentation and redress heirs property problems; and the time to pursue these efforts and protect the scarce remaining African American land and redress heirs problems is indeed very short as development pressures increase and generational property changes occur. This research suggests further work should be performed to separate out and study the roles of environmental justice [16,18,19,32], economic drivers [5,23,24,35], and governance [5,15,31,33,35,47,48] as they relate to the future division of private land ownership in the United States; and to continue to develop, improve, and evaluate policies to resolve these issues in more effective ways.



Issues that drive fragmentation are unique and surely more pernicious for African American, Native American, Latine, or other landowners who have been socially disadvantaged or racially discriminated against. The mix of population pressures, urban and exurban expansion, discrimination, lack of knowledge, and intergenerational land tenure problems have made both fragmentation itself and adverse social outcomes much worse for African American landowners, families, and communities. These problems have destroyed the patrimony of most African American farm and forests owners over the last century.



However, concerted policy responses have been made in recent years, and further efforts to redress issues and prevent further land loss and fragmentation are underway. These have included mandated correction of discriminatory program implementation by the USDA financial assistance and loan programs; development and promotion of land loss prevention laws such as the Unified Partition of Heirs Property act (UPHP); and outreach and education for minority landowners. These institutional efforts and other means to improve income generation for all rural landowners, and especially limited-income small owners, will be necessary to help prevent future fragmentation of rural lands and loss of their productive and ecosystem benefits.
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