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Abstract:



The literature on comparative law has a long and robust tradition, but studies comparing courts and judicial systems are scarce. Comparative studies in the Global South, following Shapiro’s institutional approach, have aimed to measure the involvement of courts in politics by assessing the power of the judiciary in society, the level of judicial independence, and their role in the context of the judicialization of politics. The focus was on the high courts, including either Constitutional or Supreme Courts. Criminal courts have not received similar attention despite the influence of their everyday decisions on people’s lives and their perception of the judicial system. This article argues that developing a comparative approach for criminal courts in the Global South is needed to help understand the role they play in the development of the rule of law and democratic life. This comparative study helps understand the impact of judicial reform programmes in the Global South. These reforms, inspired by a neoliberal paradigm, have focused on improving the efficiency of the courts. The reforms have promoted managerial techniques detrimental to the standards of due process. Any assessment of the impact of the reforms on the courts in the Global South should start by recognising the widely differing settings under which they operate. This context is characterised by serious economic constraints, such as a lack of material and human resources, and a democratic deficit legacy from the past authoritarian regimes, including widespread police abuse and corruption. Given this context, the role of the courts in ensuring due process and the legality of police procedures is crucial. The impact of the judicial reforms promoting managerial rationality in recent decades must be analysed. To examine the role courts are playing in criminal matters, two cases were explored where courts have undergone extensive judicial reforms, Argentina and the Philippines.
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1. Introduction


Courts have received attention due to the changes in governance caused by neoliberalism. The expansion and strengthening of democracy around the globe, and the emphasis on the rule of law, have increasingly imbued high courts with moral and political leadership. The phenomenon has been two-fold. Courts have gained leadership because of the political expectation that their decisions would have an important political impact, particularly in relation to minority rights. On the other hand, the shift in the leadership of courts has depoliticised some contentious political decisions, deactivating political debates and converting political struggles into legal conflicts. However, for criminal matters, the effect has been the opposite: the judicialisation of crime, as a result of the increasing crime rate in current societies, has resulted in the emergence of popular punitivism and the expansion of a managerial rationality in the criminal justice system.



Criminal courts, together with the other criminal justice institutions, are facing increasing societal demands to provide security, and must operate under intense scrutiny from politicians and the media. Scholars from the global north have argued that neoliberal reforms have emphasised the role of courts as government instruments to ensure social control, to the detriment of their adjudicative role (Simon 2007; Garland 2001).1 For example, Bastard et al. (2016) showed how courts in France and Belgium have implemented new managerial mechanisms to achieve faster disposal times. A similar logic has driven misdemeanours courts in the U.S. to increase their disposal efficacy while hindering their adjudicative function (Kohler-Hausmann 2014). However, simply characterising the judicial reforms as managerial is a mistake. Most criminal procedures reforms in Western and Eastern Europe (except for the U.K.), Russia, Latin America, and some Asian countries have been driven by the implementation of the adversarial system. This trend in reforms, which started in the early 1980s, has been described as the Americanisation of justice (Mattei 2003). Adversarial reforms have been implemented in the name of due process, transparency, and accountability. Furthermore, the reforms have been argued to reduce courts’ backlogs. Nevertheless, the examples of France and U.S. mentioned above show that to address the increasing societal anxiety about crime, managerial reforms have been prioritised over any other consideration.



Although some of the situation in the Global South resembles the situation described, significant differences also exist that exacerbate some of the most negative aspects of this managerial trend. The authoritarian past of the majority of countries in the Global South, and the consequently weak democratic institutions, have shaped the development of the courts, as well as of the other criminal justice institutions. Furthermore, courts have been operating under much higher levels of societal unrest, as a product of the extreme levels of social inequality and serious constraints on resources found in the economies of the Global South. Under these conditions, the reforms developed in the Global North have been implemented, forcing courts to adapt them to their local realities.



Therefore, the studies from the Global North cannot be used to understand the dynamics of courts in the Global South. As the individual analysis of each state is crucial to understanding the local political economy of the courts, the recognition of common debates and problems around the Global South calls for a comparative analysis of the impact of the judicial reforms. This comparative analysis should be able to identify similarities and differences in the political, economic, and cultural factors that have shaped the role of the criminal courts under neoliberalism. To illustrate the potential of a comparative framework, this article presents an exploratory study of the impact of reforms in the criminal courts of Argentina and the Philippines.



This article is organised as follows. The first section examines the impact of neoliberalism in the role of courts. Neoliberalism has promoted a judicialisation of politics that has empowered the courts. However, for criminal matters, the opposite has happened. The politicisation of crime has diminished the leadership of the courts, to the detriment of law enforcement agencies and politicians. Furthermore, this loss of leadership has been aggravated by reforms inspired by the neoliberal rationality focusing on reducing courts’ backlogs. The introduction of managerial techniques and the simplification of criminal procedures by means of these reforms have curtailed the discretionary powers of the courts. The second section explores the potential of a comparative study of the courts in the Global South, describing the critical approach used to examine the reforms and the governmental narratives used as justification. The third section describes common factors that affect courts in the Global South. Courts in the Global South operate in societies that experience much higher crime rates than in the Global North. Criminal violence can be, at least partially, explained by the role these countries play in the global economy as providers of commodities and cheap labour. Moreover, courts in most countries of the Global South suffer the enduring effects of past authoritarian regimes—as do most governmental institutions—within their own organisation and in their relationships to others, such as the police. Such institutional weakness is exacerbated by chronic material and human resource constraints. Lastly, courts have been forced to implement reforms designed in societies of the Global North that do not suffer the same problems. The forth section analyses the cases of Argentina and the Philippines under this comparative framework, examining the impact that reforms have had in the role courts are playing in criminal matters in both countries. The article concludes by reflecting on the relevance of court leadership for democracies in the Global South to prioritise due process protection over managerial goals in judicial reform.




2. Courts under Neoliberalism


The role of courts is highly dependent on the political system in which they operate (Damaska 1986). Although Damaska (1986) has convincingly refuted the notion that the socio-economic structure determines the legal form of criminal procedures in a society, the political organisation of the state was found to deeply influence the functions that legal procedures, and therefore trial and criminal courts, are expected to fulfil. From a cultural approach, Garapon and Papadopoulos (2003) arrived at a similar argument: the political system shapes courts’ functions and the structure of legal proceedings. However, these interpretations artificially split the economic and the political realm; rather, they should be understood as two dimensions of the same phenomenon, so neoliberalism influences the role of the state and the law, and indirectly influences the role of courts (Foucault 2008).



The rise and dominance of neoliberalism around the globe began in the mid-1970s in the Chile of Pinochet, and gained traction under the Thatcher and Reagan administrations in the U.K. and U.S., respectively. Neoliberalism finally spread worldwide after the collapse of the Soviet Union in the early 1990s, shaping not only the politics of the majority of countries, but also the common beliefs of their citizens (Harvey 2005). To understand its effects, we need to recognise that neoliberalism is more than the simple “…repudiation of Keynesian welfare state economics and the ascendance of the Chicago School of political economy” (Brown 2003). Neoliberalism is a political rationality that “…involves extending and disseminating market values to all institutions and social action” (Brown 2003).



Although not always evident, neoliberalism has promoted the introduction and the strengthening of the rule of law (Plant 2010). The rule of law is believed to provide legal predictability to social actions, by prescribing clear norms that order social interaction; but more importantly, it establishes clear boundaries for the political power of the state—a crucial requirement for the expansion of market economies. With its emphasis on the free market and predictability, neoliberalism set the role of the state under the rule of law as the guarantor of the framework under which the market operates (Harvey 2005). Thus, neoliberalism has a considerable impact on the distribution of political power among a state’s institutions. By promoting restraints on the state’s active intervention in the economy, emphasising the role of law in channelling and limiting political decisions, and relegating its role to an arbitrator between the market’s actors, it has encouraged a shift in power from representative institutions to courts (Hirschl 2006). Under the concept of constitutional supremacy, high courts have been granted extended judicial review powers to protect constitutional rights, ultimately giving them power to shape a state’s policies, and even decide on the allocation of economic resources, such as housing programmes (Hirschl 2006).



This phenomenon has been labelled as “judicialisation of politics”, and has significantly changed the role courts play in contemporary societies (Santos 2002). One consequence of the judicialisation of politics has been the depoliticisation of social controversies, which have been translated into legal disputes and delegated to courts for their resolution. This legal translation has helped to de-mobilise political resistance and to increase the predictability of the outcomes of a conflict. Thus, we are witnessing a political rationality that has granted political and moral leadership to judges of high courts, and increasingly to judges of civil and commercial courts (Ciocchini and Khoury 2017). Furthermore, courts are now at the centre of political struggles, mobilised by politicians denouncing their opponents for corruption or lawsuits for defamation (Dezalay and Garth 2011).



Conversely, criminal judges are experiencing an opposite process. As crime has certainly been politicised in the last decades, the result has been inclusion in the political debate, instead of seclusion to the judicial realm. From the late 1970s onwards, crime has increasingly gained media attention, which has consistently fuelled the fear of crime, making it a central subject of political debate to the point where current political agendas are marked by “the crime problem” (Garland 2001). Criminal courts have always had to balance the tensions caused by punishing criminals, and have thus contributed to controlling crime while maintaining due process (Eisenstein et al. 1999). However, given the current politicisation of crime, courts are increasingly criticised not for the lawfulness or fairness of their decisions, but on their ability to provide security. Society, encouraged by the media and politicians, has increasingly blamed courts for their perceived leniency when handling criminal defendants (Garland 2001). Furthermore, the move away from the welfare state toward a neoliberal paradigm has produced unemployment, increased poverty, and exacerbated social inequality, all of which provide conditions conducive to an increase in crime (Reiner 2007). This has resulted in an exponential rise in the prison population in the central societies that have embraced a neoliberal system, such as the U.S., U.K., New Zealand, and Australia, where social welfare policies have been replaced by a punitive approach to poverty (Cavadino and Dignan 2006). Another consequence of this punitive policy has been an increase in the workload of the criminal justice system, including courts. This pressure has been conflated with the mantra of neoliberal policies for the reduction of the state’s budget. These organisational pressures have facilitated a managerial influence that sought to increase the capacity of the courts to handle the higher workload through improving their efficiency and efficacy (Garland 2001). This managerial influence has also been evident in lower criminal courts. Kohler-Hausmann (2014) argued that lower criminal courts have moved away from the adjudicative process toward a managerial role where the regulation and sorting of defendants is the key focus. This is done through a series of legal and procedural tools that create records of the defendants, not necessarily related to the facts of the case, but focused on the number of encounters with law enforcement, which affect future procedures. Using this process, courts create profiles of low- and high-risk defendants over time, and treat them accordingly.



The pressure to hasten criminal court proceedings has impacted European jurisdictions, promoted through different types of procedural reforms aimed at simplifying procedures for minor crimes, and the introduction of bargaining mechanisms to avoid full trials (Eser 1996), to new organisational practices within public prosecutors and courts (Van De Kerchove 1998; Bastard et al. 2016). Common to all these reforms is that a non-adjudicative mechanism has been introduced to dispose cases to accelerate the procedures to match the speed of the media and politicians (Commaille 1998). However, if courts do not adjudicate, which is arguably the essential feature of courts, then their function and the extent to which they affect the democratic quality of current societies is in question. A risk of this trend is the complete capitulation of the courts, leaving the role of punishment to police and other state agencies, as illustrated by the introduction of non-court disposals in the U.K., such as penalty notices for disorder (Morgan 2009).



These demands for swifter responses have also affected the Global South, but due to the diverse material and cultural conditions, the result has taken a very different shape. To understand the type of managerialism and punitivism that has emerged in the Global South, we need to understand the political economy in which criminal justice, including its courts, operate. While analysing individual cases can help explain the uniqueness of each society, a comparative approach can help elucidate the role of geopolitics in shaping criminal courts in the Global South. A comparative approach helps to identify the role of Global North models, such as adversarialism, managerial tools, and—more broadly—neoliberalism, in the postcolonial violence that pervades the Global South. This article demonstrates the potential of this approach by comparing the development of criminal courts in two cases: Argentina and the Philippines.




3. Comparative Studies of Courts


High courts have gained political and moral leadership under neoliberalism, attracting the attention of comparative scholars. Comparative studies in Latin America and Asia (Helmke and Ríos-Figueroa 2011; Kapiszewski and Taylor 2008; Yeh and Chang 2015) have followed Shapiro’s (1981) institutional approach that focused analysis on the different functions of courts: conflict resolution, social control, and administrative tasks (Tate 1987). These studies have measured the involvement of courts in politics by assessing the power of the judiciary in society, the level of judicial independence, and the role of courts in the judicialisation of politics. In these studies, the focus was on how the social and political contexts shape the interactions of courts with other political actors (Yeh and Chang 2015). These studies have focused on the high courts, including both constitutional and supreme courts, and have left trial and criminal courts relatively unanalysed. Although decisions by the high courts may be politically relevant, criminal courts play a fundamental role in the strengthening and maintenance of the rule of law, and the protection of human rights (Popova 2012). Whereas prosecutors guide police investigations, courts exert an indirect control on the use of state violence by reviewing the legality of the behaviour of police and prosecutors. Everyday decisions in criminal courts, such as granting arrest warrants, bails, or a probation, have a huge impact on the lives of both victims and defendants, and they shape the perception of the judicial system of ordinary citizens. These minor but constant interventions in social life make criminal courts as relevant as, if not more than, higher courts in promoting and protecting the rule of law and the democratic political system. The role of criminal courts in promoting and protecting democracy is even more pronounced in the societies of the Global South that are still struggling with authoritarian legacies and facing extreme levels of poverty and social inequality.



This article contributes to the emerging comparative studies of criminal justice (Nelken 2011) by exploring the loss of leadership that criminal courts in the Global South are experiencing. Previous comparative studies of criminal procedures have explored the convergence of criminal procedures toward the adversarial model (Vogler 2005), and the reception of international fundamental rights and freedoms in the criminal process around the globe (Brants and Franken 2009). From a cultural approach, Garapon and Papadopoulos (2003) analysed the political function of criminal procedures, and particularly on the trial hearing, in the common-law jurisdictions, in contrast with the state-centred approach of French courts that prioritise substantive law. Popova (2012) used a comparative analysis of decisions in lower criminal courts on matters of electoral registration disputes and defamation lawsuits against media outlets to understand the political tensions between the judiciary and the government in Ukraine and Russia.



In this article, we built on these studies to explore how criminal courts have lost leadership under the politicisation of crime in the Global South. We argue that this has been a result of the combination of organisational constraints, as evidenced by their backlog, and the growing demand for security by the population, given an increasing fear of crime. The two cases explored show how the initial demand to strengthen due process to avoid police abuses was influenced by the past, and when facing the increasing demands for security, metamorphosed into a demand for faster procedures, negatively influencing proper control over police behaviour. In the dramatic case of the Philippines, courts were discredited for their delay, and are no longer leading the police “war” against drug-related offences.



A two-pronged analysis was used in this article to measure the role of courts in the context of the politicisation of crime in these jurisdictions. Firstly, a critical analysis was completed on the key reform programmes implemented in both jurisdictions. The aim of the analysis was to identify the rationale that drives these reforms, and the discourse used as justification. The analysis addresses the reforms with results based on the few available studies. Secondly, the role of the courts in the governmental narrative was explored, i.e., the narrative set by the statements of the government’s officers and politicians’ that, although not always consistent, an official discourse is established about the problem of crime and their role in it. The moral and political leadership of courts has been argued to be apparent when criminal policies are designed around the limits imposed by the interpretations of the law in their jurisprudence. This leadership can become direct when their interventions are covered by the press, or when the government publicly recognises their opinions. However, the government’s policies may disregard the limits set by jurisprudence, the media may provide a largely negative coverage of courts’ decisions, judges may not participate—or minimally participate—in public debates on criminal policies, and the government’s narrative may neglect courts or openly criticise their interventions.



By comparing the similarities and differences in the impact the reforms have had in these two jurisdictions, particularly focusing on the leadership that courts have in criminal matters, this paper highlights the problematic consequences caused by the imposition of a managerial rationale.




4. Violence and Criminal Courts in the Global South


Carrington et al. (2015) argue that the thesis explaining the change toward punitive action in the Global North courts by attributing it to neoliberalism, cannot fully explain the developments in the Global South. Using examples from Latin American in the mid-2000s, governments of different states implemented social policies that could not be described as purely neoliberal; however, incarceration rates grew more slowly than in past decades. Thus, they claimed that the link between “governmental experiences and penalty is more complex” (Carrington et al. 2015) and requires a proper exploration of the conditions in the Global South. Two main historical factors have shaped the crime field in the Global South: the enduring legacies of past authoritarian regimes, and the brutal socio-economic inequality that marginalises a significant sector of the population. These two factors are responsible for other factors affecting the criminal justice system, and thus the criminal courts, including the high crime rate in these societies and the chronic inefficiency of the state’s bureaucracies. These four factors should be better explored to understand the operation of criminal courts in the Global South.



4.1. The Authoritarian Past


Most countries in the Global South have experienced different types of authoritarian regimes between the 1960s and 1980s. By the beginning of 1990s, after the fall of the Soviet Union, although the regimes had transitioned toward democracy, the authoritarian regimes had left long-standing legacies that still influence the states’ institutions today. Thus, democratic institutions are not as consolidated as in the Global North, with frequent institutional disruptions, and strong executive powers that compensate for the institutional weakness. For the criminal courts, this legacy has triggered reforms all over the Global South to improve their accountability and transparency, and to introduce more democratic practices, such as public oral trials. A consequence of the authoritarian legacy is that the police operated autonomously without proper oversight by civil society, which is serious considering the widespread claims of police brutality and corruption in countries in the Global South (Hinton and Newburn 2008; Auyero and Sobering 2017).




4.2. The Political Economy


Understanding the role of societies in the Global South is crucial when exploring the significantly higher crime rates and the organisational deficiencies of the courts. Countries from the Global South can be categorised into two equally problematic roles. A large group of countries, including most Latin American and African countries, continue the colonial legacy by providing the primary materials to fuel foreign industrialisation. Under the neoliberal global hegemony that opened their markets to foreign direct investment, this legacy has been reinforced, giving rise to “predatory extractivism” (Hollender 2015). The other group of countries from the Global South have focused their economy on the provision of a cheap labour force. Workers in these countries are exploited under labour regimes whose laws have failed to protect them, to the point that Whyte (2009), using Agamben’s framework, argued that these workers become naked labour in mass labour camps. These violent economic conditions have produced and reinforced social inequalities and structural poverty, exacerbated by neoliberal policies, such as the privatisation of public services, placing large sections of the population in precarious situations. Two immediate consequences of this economic situation occur in the criminal justice system. Firstly, the extreme inequality caused by this economic arrangement has caused crime rates to rise (Cavadino and Dignan 2006; Fajnzylber et al. 2002). Secondly, the extractive industry requires significant capital investment that originates from companies in the Global North. Based on the perceived political risk of their operations, these companies have historically paid lower taxes than what they would have for a similar economic activity in the Global North (Stürmer 2010; Svampa 2013). Similarly, industries that rely on intensive labour will relocate their factories if governments increase taxes in a way that affects the low-cost labour equation that originally incentivised the investment. This has resulted in the historic underfunding of the state. Thus, courts in the Global South often suffer from understaffing and lack basic resources, including proper courtrooms, computers, and even pens and paper (Widner 2000).




4.3. The Structural Violence


The economic regimes in the Global South damage the environment and marginalise large sections of the population (Svampa 2013). This economic violence is exacerbated by the expansion of mass consumption that reinforces class distinctions and relative poverty (Young 2001), resulting in an exponential increase in crime (Wacquant 2009; Patalinghug 2011; Müller 2012).



The type and level of structural, organised, and interpersonal violence under which criminal courts operate in the Global South is different from their counterparts in the Global North (Carrington et al. 2015). Comaroff and Comaroff (2014) explained the economic and political changes suffered in the Global South “…have had unintended, highly destabilizing effects on the fragile political and economic arrangements—on the ecologies of patronage, redistribution, and survival—that developed in many nation-states across the Global South with the end of the high age of colonialism.” Fuelled by the mass media, this violence has triggered both a widespread fear of crime and its politicisation (Swanson 2013). Although the phenomenon is similar in the Global North, the level of criminal violence, combined with the level of police violence and the bureaucratic limitations of the courts, has created a different tone in the political debate.




4.4. Bureaucratic Inefficiency


Lastly, the inefficacy and inefficiency of the state’s bureaucracies in the Global South must be acknowledged. This inefficiency has been explained as a result of some of the factors mentioned before: economic constraints, a general lack of material and human resources, endemic corruption that affects daily operations and hampers any meaningful reforms of the state’s organisation, and a lack of transparency and accountability that fosters corruption and other types of abuses (Hyden et al. 2003). This bureaucratic inefficiency has enabled neoliberal reforms promoted and sponsored by international finance, such as the. World Bank and the International Monetary Fund (IMF), and aid agencies from central societies such as the U.S. Agency for International Development (USAID). Reforms in the criminal courts were part of this larger programme of state reforms. These reforms were aimed at democratising the state, to securing due process in the courts by adopting adversarial systems, and improving the efficiency of the courts. As seen in the case analyses of Argentina and the Philippines, after the first wave of reforms, managerial pressures were prioritised to the detriment of due process.



These factors interact to create a difficult and complex situation for criminal courts. Facing organisational strains, a higher workload resulting from punitive policies, and pressures from the population, as well as being fuelled by politicians and the media, the courts have lost leadership in an attempt to provide security.



The analysis of Argentina and the Philippines explored how criminal courts lost their capacity to control the police and public prosecutors. Argentina is a perfect example of what has occurred in Latin America in recent decades. Reforms that were meant to improve due process ultimately imposed a bargained justice system and simplified procedures that has resulted in convictions mainly based on police reports, without a proper cross-examination of the evidence. The Philippines has become notorious for the punitive policies implemented under President Duterte, particularly the thousands of extrajudicial killings rationalised by his “war on drugs”. These two cases, which are analysed in the following sections, illustrate the loss of leadership of courts: one by managerial pressures, the other by the uncontrolled expansion of police violence.





5. Implementing Adversarialism to Managerialism in Argentina


In Argentina, the loss of political and moral leadership of the criminal judges has been caused by the combination of the political and media public discourse on crime, and legal reforms that were originally aimed at improving the due process, but which later shifted their focus to improving the efficiency of the courts.



Argentina is a typical example of the transformations that criminal procedures have undergone in Latin America. Argentina, as has been the case with most Latin American countries, started to reform its criminal procedures after the transition to democracy in the early 1980s. Vogler (2005) defined these reforms toward an adversarial system as a “due process revolution”, caused by the American leadership. The hundred-year-old criminal procedure codes in force in the region were labelled “inquisitorial” and were identified with an authoritarian culture. They were replaced with adversarial and accusatorial legal procedures meant to be more transparent and efficient (Binder 1997; Duce and Pérez Perdomo 2001; Maier 1993). The major concern about these early reforms was the replacement of highly regulated and formalistic written procedures with less formalised procedures where the verdict and other relevant decisions were decided in public oral hearings, including a pre-trial, trial, and appeal hearings. This was meant to provide accountability and increase efficiency, as scholars and politicians agreed that written procedures had promoted a highly inefficient bureaucracy that was blamed for the chronic backlog in courts (Duce 2009). This was not a minor concern; in Latin America, the widespread use of pre-trial detention combined with this serious backlog resulted in prison overcrowding due to defendants awaiting trial (Carranza 1996).



This first wave of reforms started with a bill for reforming the Criminal Procedure Code (CPC) in Argentina’s federal jurisdiction. The bill was heavily influenced by the German Criminal Procedure Code and was meant to democratise and improve the efficiency of the criminal courts (Langer 2007). Although the bill was never passed, it was influential in the region. A network of legal scholars in Latin America promoted reforms based on the bill, with financial support from international financial organisations including the World Bank and the Inter-American Development Bank, and aid agencies such as USAID, the German Society for Technical Cooperation, the Konrad Adenauer Foundation, and the United Nations Development Programme, among others. In 1992, the province of Córdoba, Argentina, and Guatemala were the first jurisdictions in the region to adopt CPCs based on the initial bill. Two decades later, more than 14 Latin American countries had reformed their CPCs.



Politicians and reformers argued that backlogs were the result of the old inquisitorial system and that the introduction of public trials would hasten procedures, and eradicate the backlog (Ciocchini 2014). However, as found in the traditional adversarial jurisdictions such as the U.S. or England, the new procedural systems included other tools to reduce court backlog. Local versions of plea bargaining and different diversion mechanisms were introduced to reduce the caseload of the criminal courts. These mechanisms supplied public prosecutors, who had already gained power in the new adversarial system, with discretionary powers to the detriment of judges. Public prosecutors used to have a rather passive role in the inquisitorial system; but with the new adversarial procedures, in addition to actively leading the prosecution process, they were responsible for conducting the investigation, which used to be part of the judge’s remit.



Despite these legal changes, replacing the inquisitorial system with an adversarial system did not achieve the desired outcome. Oral hearings were largely avoided by those in the judicial system, with written decisions being favoured, relying on written case files. The court backlog was not significantly reduced, and public prosecutors, instead of exerting a tighter control on police, delegated the direction of the investigation to them (Hazán and Riego 2007). The court’s backlog and the lack of control over the police were exacerbated by the widespread fear of crime that was triggered by the increase in violent crimes, and was further fuelled by the mass media during the 1990s (Kessler 2016). The fear of crime marked the political agenda of Latin American governments and further weakened the already limited legitimacy of the police and criminal courts.



Given these failures, a second wave of reforms occurred at the beginning of the 21st century. These reforms more explicitly focused on reducing the court backlog, and were promoted by the Centre for Judicial Studies of America (CEJA), a Chile-based international organisation belonging to the Organisation of American States (OAS). CEJA’s approach centred on organisational changes (REDEX 2010). Recognising the failure of the first wave of reforms, this second wave focused on changing judicial practices (Binder 2002; Duce et al. 2002). Although they have faced obstacles to implementation ranging from the resistance of members of the judiciary and unsteady support from local governments to the lack of material resources such as computers or courtroom space, the reforms are considered to have been successful in terms of reducing the disposition time for cases in which the defendant was caught in the act (Pasará 2015). Expedited trials were introduced for these cases with early pre-trial hearings with incentive plea bargaining agreements.



However, these reforms have aggravated the already problematic inability of prosecutors and courts to “control” police work. Public prosecutors who oversee the police during investigations, and at pre-trial and trial courts, are expected to control the legality of the procedures. However, in practice, the majority of cases are based on the evidence collected by the police at the moment of arrest, following a poor or non-existent investigation (Fondevila et al. 2016).



Furthermore, expedited trials to reduce backlog problems for cases in which the defendant was caught red-handed have resulted in courts focusing their resources on these cases to the detriment of more complex cases. These cases are typically settled before the trial based on police reports and without a proper cross-examination of the evidence. In the few complex cases that proceed to trial, defendants must wait years in detention prior to attempting to prove their innocence.



The contradictions between the changes in criminal procedures following the political programme to democratise the state, and the increasing demands from society and politicians fuelled by the mass media for a punitive response to reduce crime rates (Gutierrez 2017), has manifested in criminal courts as a tension between progressive and conservative judges. The tension has developed into a criticism of the function of the criminal justice system in a given society. In Argentina, judges and judicial actors are generally labelled by the media and politicians as “garantistas”, i.e., those whose main role is to guarantee constitutional rights (Werner 2017). There is a tension within the judicial institution between the liberal garantistas judges and more conservative judges and prosecutors openly support tough-on-crime policies. These conservative judges explicitly argue that law should be interpreted to enable a more punitive outcome, despite the original intention of the legislators.



Judges used to direct investigations, and were therefore able to impose their own criteria upon the police. However, their role has been reduced to granting or denying the prosecutor’s request. Combined with the intense pressure judges receive from politicians and the media, they have lost their de facto autonomy. In practice, their role has been redefined to the technical control of the legality of the punitive decisions made by police. This loss of leadership could be interpreted as the result of a shift from penal welfarism toward popular punitivism with a distrust of penal experts (Garland 2001; Pratt 2007). A more emotional punitive discourse that considers legal protections as obstacles to justice was the focus. Although this is a trend that has been widely explored in central societies such as the U.S. and the U.K. (Garland 2001), the trend has been expressed differently in semi-peripheral societies, such as Argentina. Although the fear of crime is pervasive in both cases, in the former the actual crime rate has been reduced (Levitt 2004), whereas in the latter, it has dramatically increased (Carrington et al. 2015). Related to this phenomenon is the fact that the courts and the police in the U.S. and U.K enjoy high levels of confidence (Indermaur and Roberts 2009), whereas the opposite is true in Argentina (Oyanedel 2016). Nevertheless, a disempowering of judges is common in all of these cases; in the U.S., mandatory minimum sentences and mandatory guidelines have removed power from judges (Simon 2007), whereas in Argentina, this has been achieved through legislative changes that have increased minimum sentences and restricted parole, among other measures.



Two other significant elements have promoted the reduction of judges’ political and moral leadership: the fear of becoming a media target or political defamation due to judicial leniency (Kostenwein 2015), and the imposition of a managerial rationale with the goal of quickly closing cases (Ciocchini 2014). Caution is required here, as stated by Kostenwein (2015), because press reports on the criminal justice system are not homogenous; in some cases, they support a more critical approach to punishment, and in other cases, judges use the press as a pretext to justify their own ideological decisions. Ciocchini (2014) asserted that judges have managed to partially neutralise some managerial pressures. However, the combination of these two aspects, and the legislative changes mentioned above, have increasingly forced judges to take a punitive stance. To address the severe lack of public confidence, criminal courts have been subjected to a series of performance improvement reforms. This process assumes that the legitimacy crisis is due to the courts’ inefficiency. Furthermore, greater efficiency is assumed to more effectively punish crime, creating the feeling of safety for the public while resulting in faster and fairer cases for defendants.



Although the managerial rationale has not yet measured the performance of judges in terms of sentencing, it has forced them to focus their efforts on street crimes, and to promote plea-bargaining and other mechanisms that result in a lack of cross-examination of the evidence gathered by the police. Under managerialism, adversarialism—the confrontation between the prosecutor and the defendant before a judge—is slowly being dissolved and replaced by an administrative perspective that focuses on the standardisation of case disposal and the maximisation of system efficiency. A paradoxical result of the relevance of the crime phenomena in semi-peripheral societies has been the loss of leadership of criminal judges. Managerialism and penal punitiveness have created technicians of repression out of the judges in Argentina.




6. When Courts Are Neglected


A more extreme case of loss of moral and political leadership by judges has been demonstrated in the Philippines. In this case, the courts have been completely removed from the debate about and implementation of crime policies, particularly in the so-called war on drugs. As a result, state violence has been unleashed without legal control.



Firstly, understanding the role of the authoritarian past in shaping the role of courts in the Philippines is important. The Philippines were ruled under an authoritarian regime by Ferdinand Marcos until 1986. With the end of his regime, the Philippines transitioned to a democratic era. However, the democracy of the Philippines still suffers from weak institutions, and power is still concentrated in a strong presidency. Due to institutional weakness and institutionalised corruption, the ability of the Philippines state to implement policies is rather limited (Timberman 2016). This inability of the state, together with the objective of avoiding relapsing into an authoritarian regime, has enabled the empowerment of the court and the consequent judicialisation of politics (Tate 1994). Several factors could have helped foster the judicialisation of politics in the Philippines: a liberal democracy, separation of powers, a politics of rights, interest groups and opposition use of the courts, and frequently ineffective majoritarian institutions with limited public respect. The judicialisation of politics was further encouraged by the newly enacted Constitution in 1987, which assigned to the judiciary new and expanded powers and responsibilities, and introduced a Bill of Rights (Tate 1994).



However, the level of judicialisation of politics achieved after three decades of democracy is disputed. Dressel (2012) qualified the Philippines judiciary as activist, Ciencia (2012) highlighted how the process politicised the judiciary, and Gatmaytan (2012), although agreeing with that diagnosis, added that such politicisation damaged the judiciary leadership. Describing a series of decisions of the Supreme Court that were highly criticised by scholars, politicians, and the media, Gatmaytan (2012) argued that the judiciary transition to a level of politicisation has hampered its legitimacy. He explains that the empowerment of the Supreme Court threatened the leadership of the executive and legislative power, so an attempt was made to simultaneously co-opt the members of the Court and publicly discredit them. Gatmaytan’s findings are aligned with those of Haynie, who argued that the tensions between the judiciary and the other public powers raised the public awareness of the political nature of the court, undermining the legitimacy of the institution (Haynie 1998; cited in Gatmaytan 2012). This loss of leadership is illustrated by the public remarks made by the former Chief Justice of the Supreme Court of the Philippines, given the attempt made by the executive to control the budget of the judiciary. The Chief Justice stated that “Never before has the entire judiciary, even in the days of martial law, been subjected to so much disrespect and lack of civility from sectors we sincerely consider to be our partners in nation-building.” (Fonbuena 2011 cited in Gatmaytan 2012).



Perhaps even more influential in the loss of moral and political leadership of the courts than open involvement in political cases has been the bureaucratic inefficiency that has affected the entire judicial system, which is apparent in the brutal backlog. Philippine courts have long been suffering from an endemic backlog, hampering their ability to offer timely solutions (Tadiar 1980). This has been recognised by the current Chief Justice of the Supreme Court of the Philippines, when she publicly stated that courts are currently characterised by delay (Torres-Tupas 2014). This level of inefficiency led Phelim Kine, a deputy director of the Asia Division at Human Rights Watch, to declare that “The fact is that the judicial system, the court system, is broken in the Philippines,” (Taub 2016).



This historically severe court backlog has enabled a series of reforms in recent decades, sponsored by international donors from the Global North. According to the Philippine Supreme Court, at least 40 technical studies on court administration have been completed since the 1990s to support programmes such as the Technical Assistance of the Philippine Judiciary on Justice and Development (1996–1999), the Blueprint of Action for the Judiciary (1999), the Action Program for Judicial Reform (2001–2010), the Judicial Reform Support Project (2001–2012), and the Judiciary and Legal Profession Development Plan (JLPDP). The most recent reform in Philippine courts has been heavily focused on improving courts’ disposition efficiency using mechanisms such as the implementation of continuous trials. This programme provides guidelines for conducting cases, regulating the motions that parties can raise by prohibiting some and shortening the period for presenting others. The programme also regulates courts’ agendas by requiring trials to be conducted from Monday to Thursday, leaving Fridays free for addressing motions, arraignment, and pre-trial conferences (Punay 2017a). This programme has been promoted by the American Bar Association.



A common feature of these programmes has been the merging of accountability and the protection of human rights with managerial goals. For example, a recently implemented programme, Governance in Justice (GoJust), which was developed and funded by the European Union and the Spanish government, aims to strengthen the ability of institutions to promote accountability and oppose impunity for major human rights violations. However, the programme states these goals are dependent on developing the coordination and streamlining of the case management system within criminal justice agencies, decongesting courts and prosecution offices, and improving the administrative and financial management systems (Punay 2017b).



The limited success of these reforms, acknowledged by the very organisations sponsoring the reforms and the Philippine government itself, raises concerns about whether the reforms based on the experience of central societies are suitable for the conditions of a semi-peripheral society, such as that in the Philippines. Furthermore, this emphasis on efficiency highlights the impacts these programmes have had on courts’ adjudication function. Adjudication is essential to courts, providing critical oversight of the evidence in a given case and, indirectly, of the legality of police behaviour. This is particularly relevant in the Philippines because of the multiple reported cases of police corruption and abuse.



Courts’ inability to respond as expected to the crime wave has enabled the implementation of policies such as those implemented by the Duterte administration. These policies have empowered police forces to operate without the accountability and transparency required by a democratic system that operates under the rule of law, thus prioritising crime control over due process. Duterte’s policies have resulted in the extrajudicial killing (EJK) of more than 7000 individuals by death squads.



Under his presidency, the loss of leadership of the judiciary has been more evident. Despite constant growth in the last decade in the Philippines, poverty and inequality have remained alarmingly high. Duterte offered the population an alternative to the ruling elites (Timberman 2016). The judiciary decisions and scandals highlighted their deep association with that very same political elite (Ciencia Jr. 2012). Duterte has fuelled this narrative by accusing judges of corruption and collusion with drug dealers (Corrales 2016). Furthermore, the Chief Justice of the Philippine Supreme Court reacted to that public accusation with an open letter to the President in which she warned him that it was the function of the high court to penalise erring judges and asked him, in the sake of preserving public confidence in the judiciary, to avoid public allegations of that kind (Ramos 2017). Duterte’s response was to threaten the Chief Justice, ordering her not to “…create a crisis because I will order everybody in the executive department not to honour you.” This harsh treatment of the judiciary influenced the lack of leadership and support from the government.



Duterte has approached his war on drugs by replicating the tactics he used in Davao City when he was mayor: to unleash police violence against not only drug dealers, but also consumers (Rauhala 2016). Duterte has used the language of war against drugs and criminality to exploit the fears and anxieties of the population. These citizens hope that a radical departure from the politics of elitism will improve their living conditions (Curato 2016). Curato (2016) stated:


“Duterte’s predecessor, Benigno S. Aquino, prioritised programmes that fight crimes in a deliberate, programmatic and sustained manner to control crime… [while Duterte has promised] to overcome the corrupt bureaucracy in the just system and deliver peace and order in a swift and decisive manner.”



(p. 96)







The courts were completely removed from the state’s strategy to address drug-related crimes. This disregard for the judiciary led Duterte to openly threaten the Supreme Court with declaring martial law if it interfered with him (Barrera 2017). Furthermore, he has openly supported the policy of shooting suspects, and even confessed he used to shoot suspects himself when he was Mayor of Davao (Holmes 2016). Moreover, when addressing the report of the Human Rights Watch that accused Duterte of crimes against humanity, he stated: “When you kill criminals, that is not a crime against humanity. The criminals have no humanity. God damn it,” (Romero 2017). Although Duterte’s remarks do not necessarily translate into concrete policies, they have an important symbolic value. They set the government’s narrative on crime presenting constitutional rights and courts as obstacles to punish criminals and provide safety. The result of his brutal penal populism policy has been the killing of more than 7000 people since Duterte took office (Human Rights Watch 2017).



Notably, extrajudicial killings did not start with Duterte’s presidency. They are a legacy of the authoritarian regime of Marcos and were already common in previous administrations (Medina 2017). However, under Duterte, they have been normalised as a strategy used to fight drug trafficking. Kreuzer (2016) argued that this adaptive strategy was used by the Philippines state to address the problem of denying their complicity in vigilantism; instead, vigilante action has been designated as the legal application of force by state security agents. This understanding of the state’s strategy explains the notorious absence of any reference to judges or courts in the political debate on the war on drugs, besides accusing them of complicity with drug traffickers.



The courts, however, are not only relegated in relation to the extrajudicial killings, but have been restricted regarding Duterte’s strategy for fighting drug-related crime, which is purely focused on increasing police power. His flagship anti-crime police programme, called Project Double Barrel, consists of a two-pronged approach: Project Tokhang and Project High Value Target (HVT) (Calisco et al. 2017). The project involves “…the conduct of house to house visitations of alleged illegal drug users and pushers to convince them to voluntarily surrender and/or stop using illegal drugs”. Project HVT is being conducted by a special police force, and aims to dismantle the large-scale smuggling, manufacturing, and trafficking of illegal drugs. Related to this focus on police, the government efforts to address police corruption should be addressed. To achieve this goal, a policy of “internal cleaning” that has included the:


…arrest and prosecution of Philippine National Police personnel, through the conduct of counter-intelligence operations, who are engaged in unlawful activities such as, but not limited to, illegal arrest, illegal detention (…) or case fixing recycling of confiscated drugs, or acting as protectors, coddlers, and financiers of drug personalities.



(Calisco et al. 2017)




In alignment with this strategy, the government has significantly increased the public budget for public order, safety, and domestic security, but instead of distributing those resources among the different agencies of the criminal justice system, those resources have been overwhelmingly directed at strengthening the police force. Therefore, the government’s approach has clearly focused on police monopolising the leadership in an area that has become central for the public. However, police leadership promotes unfiltered violence from the state as a response to crime, which is even more problematic due to the alleged corruption pervading the police and other governmental agencies.



Nevertheless, a recent shift policy has ceased the involvement of the Philippine National Police in operations against illegal drugs and has halted Project Double Barrel (Tupas 2017). Statements made by an Associate Justice of the Supreme Court that have qualified the police procedures as a violation of the Anti-Torture Law may be signalling the recovery of the courts’ leadership (Torres-Tupas 2017).




7. Conclusions


A comparative analysis of the loss of leadership of criminal judges in the Global South identified common social and political factors that result in dangerous punitive trends. The combination of economic policies and the politicisation of crime have increased and maintained social inequality. Judicial systems are required to handle an ever-increasing fear of crime fuelled by the media and politicians. In some aspects, this phenomenon is similar to the rise of penal punitivism in the Global North; the level of inequality and the inability of judicial bureaucracies to address crime have enabled a more dangerous type of popular punitivism. In societies with an authoritarian legacy, the control of police and ensuring the due process must be a priority. Measures to increase the efficiency of courts, based on the neoliberal paradigm that actually curtail the court’s ability to control police, are problematic and may promote police impunity.



The case of the Philippines shows the extreme results of the complete loss of leadership of criminal judges, acting as a warning sign for other societies in the Global South of the consequences of eroding the courts’ role in justice and social order. An example of this danger are the recent open statements by Indonesia’s President Joko Widodo who, similar to Duterte’s policies, has ordered the police to shoot drug traffickers who resist arrest in the latest effort to eradicate drug use in the country (Agence France-Presse 2017). These situations highlight the importance of building a strong judiciary that has the political and moral leadership to face popular punitive strategies that, in societies of the Global South with authoritarian legacies, can degenerate into unbridled state violence.



Argentina has demonstrated that managerial reforms can also weaken the courts’ leadership by reducing their ability to control the police. Foreign institutions that seek to improve courts’ efficiency, such as plea bargaining, have had severe impacts in a heavily economically and socially polarised society with an authoritarian police force.



The comparative work between societies in the Global South should allow the identification of common problems that emerge from similar economic and political conditions. The solutions have historically been imported from the Global North. Given the failures of these reforms, we should look to our equals and open a dialogue to understand what can be learned from each others’ experiences.
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1Although there is not unified definition of the global south (Carrington and Hogg 2017; Dados and Connell 2012; Santos 2016), a common agreement exists that the term helps to highlight the common experience of peripheral and semi-peripheral societies in the current globalised world, allowing us to refer to these societies without falling into terms heavily loaded with negative connotations such as “underdeveloped” or “developing” countries and “third world”. Global South points to a section of the world that has suffered colonialism, and that it still is suffering from its enduring economic, political, cultural, and social legacy, without implying in any way that they are inferior to or falling behind the former colonial metropolis. The reference to the south is not strictly geographical, and the global adjective highlights the interconnection of southern countries, as a result of the colonial history and the current phenomenon of globalisation (Dados and Connell 2012). Importantly, the colonial violence exceeds the strictly economic and political realm by heavily influencing epistemological realm. As stated by Carrington and Hogg (2017), countries from the Global South “…continue to occupy a subordinate position in the global organisation of social scientific knowledge”. Thus, the reference to the global south invites us to engage in a south-south dialogue. This dialogue aims to help societies to learn from each other, in a non-hierarchical exchange of knowledge based on similar experiences. It is in this sense that we refer to the special situation in Southeast Asia and Latin America as regions of the Global South.
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