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Abstract

:

The relationship between race and labour has been analyzed from different theoretical perspectives. Some have focused on the connection between race and the extraction of surplus from people of colour, Black people in particular Others have integrated race within the context of capitalism as a world system or have focused on race as a category of exploitation that defines both feudalism and capitalism that is essential for the survival of capitalism. This paper argues that, to understand the relation between race and labour, race must be understood as legal status. Race is a set of legal rights given to or withheld from workers because of loosely defined and arbitrarily selected physical characteristics. By assigning different rights to workers based on race, their labour is racialized, and race becomes an important element to the functioning of capitalism because it defines the value of labour. As legal status, race is defined and enforced by the state. In addition, this paper analyses the development of US naturalization and immigration law from 1790 to 1964, selected as an example of the process of racialization of labour. Specifically, it discusses the process of racialization of labour by connecting it to the concept of Westphalian sovereignty and the differentiation between natural and political rights. It concludes that, between 1790 and 1965, race supported the development and stability of US capitalism through the development of three distinct highly racialized labour markets: the Northeast, mostly defined by the racialization of European workers along a scale of whiteness; the West, determined by the racialization of Asian and, later, Latino workers; and the South, characterized by the racialization of African Americans and selected southern European workers, Italians in particular, and, later, Latino workers. These three markets operated in symbiosis with each other and featured different forms of racialization of labour, as defined by different forms of enforcement of race as legal status, ranging from the Chinese Exclusion Act of 1882 on the West Coast to the Jim Crow System that emerged in the southern states after the Compromise of 1877 and the Immigration Act of 1924 that dramatically limited immigration from southern and Eastern Europe.
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1. Marxism, Law, and Race


In 1877, Marx wrote: “along with constantly diminishing number of the magnates of capital, who usurp and monopolize all advantages of this process of transformation grows the mass of misery oppression, [and] … exploitation…; but with this there also grows the revolt of the working class, a class always increasing in numbers and discipline … The centralization of the means of production and socialization of labour at least reaches a point where they become incompatible with their capitalist integument. The integument is burst asunder. The knell of capitalist private sounds the expropriators are expropriated.” (Marx 1996, chp. 26). This passage forecasts the process of increasing concentration of wealth in the hands of the few, increasing misery for the many and the collapse of capitalism as its unavoidable outcome. However, contrary to what Marx predicted, the commodification of land, labour, and social relations, as well as the subordination to the logic of the capitalist market of moral principles based on equity, cooperation, and recognition of the inherent value of life and the environment, has not led to a final crisis of capitalism but to its predominance. Indeed, the question is not when or if capitalism will collapse but why it has not already. To understand the reasons for the longevity of capitalism, the role that the law and race have in the reproduction of capitalist social and economic relations must be analyzed.



Marx’s theory posits that every social organization is a complex interplay of two main elements: the base and the superstructure. The base is where the forces and relations of production exist, and the superstructure is where everything else is. The superstructure, often overlooked, has the essential role of providing an ideological justification for the power of the dominant group. However, while the base is dominant, the superstructure and base exist in a dichotomous relation where the base shapes the superstructure, which, in turn, maintains the base. This intricate relationship between the base and superstructure is not easily understood, but it is essential to appreciate why capitalism has maintained its legitimacy. To Marx and Engels, both law and race are part of the superstructure, they are shaped by the base and maintain the base.



Marx and Engels never developed a theory of law. They consider the law part of the superstructure; as such, it is both a product of economic forces and an instrument of class dominance (Cohen 1978, pp. 28, 31–32, 63–65). As a product of economic forces and instrument of class dominance, the law plays a significant role in legitimizing relations of production through the creation of ideas, such as equal protection of the law, that reinforce and shape relationships of domination and provide legitimacy to the repression of actions that challenge dominance. Marx and Engels postulates that the law will gradually fade in communist societies. Relevantly, they do not deny that written regulations will always be needed. However, they believe that, in communist societies, the law as instrument of dominance will wither away because, once the brutalization of the working class has ended, people will observe rules voluntarily. Within communism, the law will have an administrative function (Collins 1982; Leiter 2015).



Marx and Engels do not provide a theory of race. They consider race as part of the natural conditions upon which the production system rests (Paul 1981; Van Ree 2018; Weyl 1979) and seem to endorse the idea that certain racial/ethnic groups are superior to others. For example, Engels wrote that the Irish are “a southern facile character … little above the savage” (Engels 2009, p. 103). However, to Marx and Engels, race is also an idea and, as such, an integral part of the superstructure. Marx wrote, “What is a Negro slave? A man of the black race … A Negro is a Negro. Only under certain conditions does he become a slave” (Marx 2021, p. 28). Engels wrote, “The Englishman … needs more than the Irishman … But that does not hinder the Irishman’s competing with the Englishman and gradually forcing the rate of wages … down to the Irishman’s level” (Engels 2009, pp. 88–89). Therefore, although seen as a natural condition, race acquires significance only within the context of the base–superstructure dynamics. As discussed above, the base–superstructure dynamics refers to the relationship between the economic base (the forces and relations of production) and the superstructure (the legal, political, and ideological institutions that arise from the base). It is the base that gives significance to race, and it is race that maintains and shapes the base.



Besides acknowledging what today we consider a racist language used by Marx and Engels, a topic outside the purpose of this article, their approach to law and race has several limitations. The most relevant is that they do not define a theory of law and, thus, do not specify how the law defines and maintain the base. Similarly, they do not specify how race as a “natural condition” becomes integrated into the base–superstructure dichotomy. Nonetheless, their writing is essential in recognizing the role that both the law and race have in legitimizing exploitation and dominance and, ultimately, maintaining the stability of capitalism.



After the Bolshevik Revolution of 1917, the debate over the role and nature of the law became an essential element of Marxist analysis. Without entering the complex discussion of the role that the law has in Marxism–Leninism, the newly formed Soviet Union was faced with the reality of the necessity of a legal system that ensures the smooth functioning of society while maintaining a repressive role, if nothing else to defend the revolution itself. In other words, the post-revolutionary Soviet Union had to face the reality that the law as a tool of repression will not wither away in communist societies, at least in what Marxism–Leninism defines the first phase of the communist revolution or the dictatorship of the proletariat. This understanding that the law was not likely to wither away, as postulated by Marx and Engels, led to the development of the Soviet Jurisprudence School, which represents the first systematic attempt to develop legal theories within the Marxist tradition. Among the members of the Soviet Jurisprudence School, the work of Evgeny Pashukanis is significant because it dwells on the role that the law has in defining and legitimizing the base by focusing on the legal form as a defining feature of forces and relations of production.



In his 1924 book The General Theory of Law and Marxism, Pashukanis rejects legal formalism, especially the notion that legal forms are neutral and represent an independent and ideal standard of what ought to be. Pashukanis claims that by assuming the neutrality of legal forms, legal formalism separates the law from his political and social elements and endorses an idea of development as the progressive adaptation to those abstract ideals which, ultimately, avoids the analysis of origins, functions and consequences of the law (Pashukanis 2003, pp. 39–40, 47–48, 50–55). At the same time, Pashukanis criticizes legal instrumentalism, a perspective that views legal forms as ideological masks. He posits that by dismissing legal forms as just a façade independent from social reality, legal instrumentalism avoids the analysis of the origins, structure, and consequences of the law. In other words, to Pashukanis, both legal formalism and legal instrumentalism avoid analyzing the law and its functions in society (Fine 2002, pp. 5–87; Wilén 2023, pp. 3–5; Rett 1987). Pashukanis theorizes that, within capitalism, the legal form has an essential role in defining and maintaining social and economic relations of production through the creation of the legal forms finding expression in the legal constructs of the reasonable person and the contract. His theory is grounded on Marx’s analysis of commodity fetichism.



Marx presents the theory of commodity fetichism in the first volume of The Capital. Commodity fetichism refers to the economic relations of production and exchange that exist among things within capitalism. To Marx, things have a “use value” and an “exchange value”. Use value includes an equal amount of labour and benefits, it creates products, and it is based on qualitative relationships among products. Instead, exchange value is a mathematical ratio of exchange among objects, it is based on quantitative relationship among objects, and it creates “commodities”. For example, if a pair of shoes and a coat are exchanged for their use value, that value depends on the labour to produce the objects as well as the benefits for the individuals exchanging the products. On the other hand, if they are transacted for their exchange value that value is a mathematical proportion based on the quantification of the commodity, such as one coat being worth two pair of shoes. Thus, qualitative differences become replaced by quantity. Within the capitalist market, exchange value is measured by money seen as the “universal equivalent”. When commodities acquire a monetary value, “the memory of use value … as distinct from exchange-value, has become entirely extinguished in this incarnation of pure exchange-value” (Marx 1996, pp. 239–40). In other words, “what has disappeared from consciousness are the inherent differences, now replaced by their representative. Quality has been changed into quantity, substance into form, and money is now worshipped as the universal equivalent” (Pashukanis 2003 [introduction by Milovanovic, D.], p. xii). This process is not conscious and affects all social classes.



The importance of the fetishism of commodities is that it assumes that capitalism produces “abstractions” that are essential to capitalism because capitalism can only proper functions through these abstractions or ideas. Accumulation is, indeed, possible because exchange value has replaced use value and money has emerged as the “universal equivalent.” Pashukanis posits that a similar phenomenon applies to the legal form which can be regarded as the legal equivalent of the commodity. It is the legal form that, by replacing individuals with legal persons, makes possible transactions; and it is the legal form that, through the contract, allows the exchange of commodities in the market. Briefly, to understand the role that legal forms have is understanding how the law, as an abstract idea, maintains and supports the base.



Within capitalism, all legal transactions are made by legal subjects. A legal subject is an entity granted by the state the power to act within a legally defined framework; it is an entity recognized by the law as having a bundle of rights and duties, and the capacity to act. A legal subject can be a natural person, such as a human, or an entity, such as a corporation or a charitable organization. To Pashukanis, before people enter the market, they have different needs and wants—they are humans; when they enter the market, to be able to exchange commodities, they are transformed into legal subjects as defined by three legal forms:




	
Equality or the recognition of each other as equal.



	
Freedom or the recognition that they are entering the legal relation of their own free will.



	
Property owners or the recognition that they are the rightful owners of the commodity and have the power to exchange it.








Therefore, as products are transformed into commodities by exchange value, individuals are transformed into legal subjects as having freedom, free will, and property. These legal forms find expression in the reasonable person. In law, the reasonable person is a sort of Weberian ideal type against which to judge, in a court of law, the concrete action of people and entities. It is an abstraction, an idea, that, as elucidated by Pashukanis “assumes the significance of a mathematical point, a centre in which a certain sum of rights is concentrated” (Pashukanis 2003, p. 39). This transformation is a pivotal aspect of capitalism because it effectively turns individuals into owners of free and equal property rights, which includes the ability to buy and sell labour seen as a commodity. The unique characteristics of each individual are obliterated into the legal abstraction of the reasonable person.



From the standpoint of the commodity, the equivalent of the reasonable person is the contract. It is the contract that allows the exchange and commodification of objects. For example, the sale of a house can be finalized only by legal subjects recognizing each other as equal bearers of the bundle of rights defining property; they enter the transaction of their own free will. The sale takes place through the contract which transfers, via the deed or the legal form of the house, the rights that the seller has over the house, and the rights that the buyer has over the money. In sum, to Pashukanis, the legal subject finds its homologous in the commodity form.



While Pashukanis theory offers a powerful analysis of the law and its functions from a Marxist perspective, it is limited in explaining how categories such as race and gender can create different constraints on the universality of the reasonable person and how the legal abstract of the legal person gives moral status to capitalist exploitation. Indeed, a criticism of his theory is that of repressive formalism because it brings different subjects under similar measurement (Milovanovic 1981). However, before further detailing how race defines the relation between legal subjects and the commodity form, race needs to be briefly discussed from a Marxist perspective.



As discussed above, Marx and Engels see race as a “natural condition” that acquires meaning within the base–superstructure dichotomy. The idea of race as a biological reality fell out of favour by the first quarter of the 20th century. While discussing the extensive literature on the evolution of the concept of race is beyond the scope of this article, the works of W. E. B. Du Bois, Oliver Cox, David Roediger, and Charles W. Mills must be briefly discussed.



W. E. B. Du Bois can be considered the first author to recognize that the concept of race transcends any biological classification science may impose and embrace race as a sociohistorical concept. It is with Du Bois that race is recognized as a social construct (Although he concedes to the position of science at his time that “the final word of science, so far, is that we have at least two, perhaps three great families of human beings” (Du Bois 1897, p. 73), he clearly states that “no mere physical distinctions would really define or explain the deeper differences—the cohesiveness and continuity of these groups. The deeper differences are spiritual, psychical, differences—undoubtedly based on the physical, but infinitely transcending them” (id., p. 76). Moreover, Du Bois relates the concept of race to power. Specifically, in Black Reconstruction, he defines whiteness as power and privilege that, historically, has allowed white workers social standing that compensated for their low wages. This divided the working class along racial lines and, ultimately, avoided an interracial alliance of the working class (Du Bois 1935; Olson 2005). In sum, for the purpose of this paper, the importance of Du Bois is that he connects race to the process of class formation and recognizes race as the outcome of power relations as defined by capitalism.



Oliver Cox defines race as “any group of people believed and accepted as a race in any given area of ethnic composition” (Cox 1959, p. 319). To Cox, race has no biological component, and, indeed, he relates the classification of people into racial groups to European colonialism and nationalism (id., pp. 321–22). The primary role that race has is to create a caste system within a class system that effectively allows the dominant group to exploit the labour and resources of the dominated groups (Klarlund 1994). To Cox, race creates an inferiority ideology that is essential to implement effective exploitation. The relevance of Cox’s work is the ability to connect the emergence of the idea of race and the reality of racial exploitation to European colonialism and highlight how race defines the capitalist system of social stratification by creating a racial caste system whose ultimate purpose is to exploit labour and resources. In other words, race is a proxy of social class, and racial antagonism can be understood only as class conflict.



David Roediger sees race as a social construct with no biological justification. Race is a social construct whose formation is related to the development of capitalism. He points out how only in the 18th century did “race” and “nation” become increasingly related to colour, and they emerged as the main category to differentiate humans. To discuss the relationship between race and class, Roediger also discusses the importance of the concept of whiteness in controlling class conflict. Whiteness is a historical phenomenon related to the development of capitalism, whose ultimate purpose is to divide the working class along racial lines (Roediger 2007, p. 20). Specifically, whiteness “could function as a wage for white workers. That is, status and privileges conferred by race could be used to make up for alienating and exploitative class relationships” (Id., p. 13). Whiteness divided the working class along racial lines by providing some advantages to white workers, especially in terms of access to education and political rights. Hence, to Roediger, in the development of US capitalism, race, nation, and class are intertwined, and are identified with colour.



Charles Mills presents race as a system of domination denying humanity to people racialized as non-white, Black individuals in particular. Although there are superficial physical differences among so-called races, the concept of race does not result from such differences. To Mills, race is a social construct that shapes all elements of our lives. Race is a system of discrimination that has been built around superficial physical differences and ultimately denies humanity to people, what Mills sees as denial of moral personhood. To Mill, personhood is embedded in the social contract. Commonly interpreted as a tacit agreement between a government and its people that defines the rights and duties of each party, the social contract is based on ideals of universal applicability to all people. Yet, the universality of the social contract is, de facto, denied to groups of racialized people. Hence, the social contract is a racial contract because, since its inception, it has excluded non-white individuals and established a racial order of dominance (Mills 1997, pp. 110–21). For example, the “exploration contract” was meant to justify the expropriation of land, the enslavement contract justified the enslavement of people, and the colonial contract justified colonial rule (Id., pp. 24–26). The ultimate purpose of these racial contracts was to assure the dominance of white people and justify the exploitation of non-white people presented as unable to rule themselves because “inferior” (Mills 1997, pp. 53–62). It is the racial contract that justifies subordination, oppression, and exploitation by establishing a two-tiered moral code that normalizes the exclusion of racialized groups from accessing full participation in social, political, and economic life (Id., p. 72). Thus, Mills considers race as a system of domination that denies moral personhood to groups racialized as non-white, Black people in particular.



In conclusion, Marx and Engels did not formulate a theory of law and/or race. They viewed law and race as elements of the superstructure that shape and maintain capitalist social and economic relation of production. It was not until the Soviet Jurisprudence School that the development of a legal theory became relevant to Marxism. In particular, Evgeny Pashukanis emphasized the role of law in defining and legitimizing the economic base by focusing on the legal form as a defining aspect of production forces and relations. This legal form transforms objects into commodities and individuals into property owners. Similarly, the connection between capitalism and race was only examined in the 20th century. Scholars like W. E. B. Du Bois, Oliver Cox, and David Roediger define and analyze race as a social construct used to justify dominance and exploitation within capitalism. Additionally, Charles W. Mill’s work linked race to the concept of moral personhood and the social contract. Mills suggests that the social contract is a racial contract because of the the racial privilege of whiteness and the denial of humanity to non-white individuals. The works of Du Bois, Cox, Roediger, and Mills provide a basis for understanding the roles that the law and race have in fostering the stability of capitalism.




2. Race as Legal Status


As discussed in the prior section, the base–superstructure dichotomy is essential to the functioning of capitalism. The superstructure emanates from the base and, in turn, defines and maintains the base; in so doing, the superstructure acquires a life on its own; its abstractions become a reality shaping every aspect of human life, including perceptions of self. For example, when a product becomes a commodity, it loses use value, as measured by human labour and use, and acquires exchange value, a mathematical proportion measured by money, seen as the “universal equivalent” (Marx 1990, pp. 163–65). The connection between the object and labour is lost, and money acquires a life on its own. People start to see and treat commodities as if their value is in the commodity itself. Money measures such value, and what was a social relation between workers and capitalists becomes “the fantastic form of a relationship between things” (Marx 1990, p. 165).



Pashukanis discusses how a similar process takes place with the legal form. The legal form transforms individuals into legal subjects entering the market of their own free will, recognizing each other as equal property owners. As a result, the uniqueness of each individual is lost, and the reasonable person becomes the universal equivalent of humanity. Being a legal subject becomes the equivalent of being human because the legal subject is entitled to all the rights and duties associated with full social, political, and economic participation, mainly the ability to act of their own volition. Race modifies the universality of the reasonable person by denying or granting partial access to social, political, and economic participation to racialized groups.



Legal status, in a broad sense, is the position held by an individual or a legal entity that assigns certain characteristics with legal consequences. This status bestows its members with rights, duties, and the ability to act or not to act (Balkin 1997). For instance, all legal subjects considered minors share the common characteristic of not being adults. This characteristic, in turn, denies them certain rights, such as the ability to enter a contract of their own volition, while granting them other rights, such as heightened labour protection. In essence, legal status serves to differentiate legal subjects. Race, as a legal status, loosely based on arbitrarily selected physical characteristics, differentiates its members from others and creates a hierarchy of racialized legal persons based on their proximity with the legal abstraction of the reasonable person considered the norm. Within capitalism, labour is a commodity sold and bought onto the market by legal persons. Race, by racializing legal a person, also racializes their labour. To understand this process, it is crucial to delve into the difference between labour force and labour.



Marx distinguishes between labour power, the capacity to do work and labour, the physical act of working (Tinel 2012). Within capitalism, for labour power to become labour, workers and capitalists must become legal subjects; they must recognize each other as equal beings entering the relation of their own free will and having rights over their labour and capital. These ‘rights’ refer to the control and ownership that workers have over their labour and the capitalists have over the means of production. This recognition of free will is crucial in transforming labour power to labour. Workers own their labour and freely negotiate its sale as equals. Race as legal status defines the conditions under which labour power becomes labour because racialized subjects cannot negotiate the sale of their labour on a footing of equality with other workers. For example, during Jim Crow, African Americans could not negotiate the sale of their labour on a footing of equality with other groups because of their legal status as African Americans.



The concept of race is deeply entrenched in the concepts of Westphalia sovereignty, which asserts the exclusive sovereignty of each state over its territory, and that of the nation state, which views the state as the embodiment of the nation, a group of relatively culturally homogeneous people living within a defined territory. A nation is a social and political construct created by the state by embedding the characteristics of the dominant groups, race in particular, in that national identity. It is implied that the most essential role of the state is to protect the nation’s identity and interests. The state’s role as a protector of national identity and interests is pivotal. It empowers the state to regulate movements in and out of its territory and to wage war when defending national identity and its interests. In this context, Westphalia’s sovereignty is inherently Eurocentric, assuming the superiority of European nations, and has motivated European colonialism and shaped the subjugation of the rest of the world to European nations. This process is historically defined. In the US, as in other British colonies, Westphalian sovereignty has shaped a national identity based on white superiority, which has been used to racialize labour power through the evolution of naturalization and immigration law, as well as the criminalization of race and the selective enforcement of federal law. The process of the creation of the national identity of the US through naturalization and immigration law is an example of this.




3. Racializing National Identity


The Role of US Naturalization Law


Migration, defined as the movement of populations, is historically related to the evolution of the human species as it adapts to climatic and demographic change (Carens 2013; Garcia-Zamor 2018; Hackworth 2021). With the emergency of the nation state, immigration law refers to the body of jurisprudence that regulates population movements that cross sovereign boundaries. In contrast, naturalization law refers to the conferral of citizenship to a person who is not a “national” at birth. Modern naturalization and immigration law emerge from the concepts of nation state and that of Westphalian sovereignty.



Westphalian sovereignty allows the state to differentiate between natural and political rights. While natural rights are endowed to individuals and are not created by the state, political rights are created by the state and are granted by the state to individuals. Only legally defined “citizens” have full access to political rights. This is not inconsequential. Political rights include the right to vote and other related rights ranging from property ownership to restricted admission to specified professions. Thus, by selectively granting full citizenship rights to some groups and not others, the state hierarchically classifies individuals based on their legal status as citizens. This allows the state to define its national identity and to exploit labour, based on different legal statuses of noncitizen workers. In the US, immigration and naturalization laws have defined a national identity based on the selected characteristics of the earliest European settlers, mainly their identity as white Anglo-Saxon protestants, or “WASP” (Joshi 2020; Middleton et al. 2016).



The common perception of the US is that of a nation of immigrants (Butera 2024; Lauret 2016; Martin 2021; Mendoza 2010; Weisberger 1994). Still, the idea of a nation composed of immigrants is defined by the original European settlers. This perspective denies national identity to “non-immigrants”, including indigenous populations as well as enslaved groups brought to the US against their will. After the War of Independence, the 1790 Naturalization Act and the 1789 Aliens and Sedition Act shaped national identity by racializing citizenship through the so-called White Clause. While the discussion of the extensive literature on the White Clause as well as the different legal cases that define white is beyond the purpose of this article, a main consequence was to create a powerful enforcement tool in the hands of the federal government that defined a national identity as WASP and excluded from the benefits of citizenship all considered non-white by the court system.



The 1790 Naturalization Act limited US citizenship to “free white people of good character” who had resided for at least two years in the US. This separated people in the US into those eligible for citizenship and those not eligible based on their “race”. By making non-white individuals ineligible for citizenship, the state was empowered to define race through the legal system (Haney-López 1996) The White Clause excluded non-white individuals from enjoying political rights and accessing positions such as lawyers, judges, executors, and trustees of property, and having access to some forms of ownership (Pickus 2005). Ultimately, the White Clause defined and enforced a national identity based on “whiteness” and racializes labour power by granting access to certain professions to white people only (Middleton et al. 2016; Roediger 2007; Roediger and Esch 2012). Significantly, when the 1790 Naturalization Act was passed, white meant WASP. As stated by Benjamin Franklin in 1755, “the number of purely white People in the World is proportionably very small … in Europe, the Spaniards, Italians, French, Russians and Swedes, are generally of what we call a swarthy Complexion; as are the Germans also, the Saxons only excepted, who with the English, make the principal Body of White People on the Face of the Earth” (Benjamin Franklin 1755; cited in Bell 1973, pp. 54–55).



The 1795 Naturalization Act modifies the 1790 Naturalization Act. It maintained the “white clause” but extended the residency period to five years, changed “good character” into “good moral character”, and introduced the “declaration of intention” or “first paper” requirement. This documentation had to be filed at least three years before applying for citizenship. The requirement of filing a “first paper” made it more difficult to obtain citizenship, and many immigrants failed to do so (Chin and Finkelman 2024). Meaningfully, Native Americans are not even mentioned in both the 1790 and 1795 Naturalization Acts, and, due to the 1787 slavery compromise, African Americans are either excluded from citizenship as non-white or have a legal status as enslaved people.



Therefore, since its beginning, US naturalization law has inextricably bound the legal status of individuals to their race and/or national origin. It has granted full access to political rights to white people only and excluded from the enjoyment of any rights African Americans brought to the US as enslaved people as well as the indigenous population and any groups deemed “non-white” by the court system. In addition, it has defined a form of labour exploitation based on the racialization of labour power, which has affected not only individuals defined as non-white but also individuals who are white but not WASP, such as later arrivals from Ireland, Germany, Italy, and Russia. Indeed, as discussed by Matthew Frey Jacobson, in the US, the language of race is a language of power (Jacobson 1999). Whiteness, in particular, has been associated with power and, as a result different groups of immigrants have been racialized along a scale of whiteness based on the correspondence with WASP identity.



After initial enthusiasm towards the French Revolution of 1789, the radicalization of its ideals, such as in the case of Jacobinism, and the possibility of a war with France precipitated the passage of the Aliens and Sedition Acts of 1798. These included four Acts. First, the Alien Friend Act, which allowed the president to deport any non-citizen determined dangerous to the safety and peace of the US by setting a reasonable time for departure. Several well-known French citizens, such as the French abolitionist philosopher Constantin de Casseboeuf, were considered for deportation but were allowed to leave willingly. Second, the Alien Enemies Act, which supplemented the Alien Friend Act by granting the president the power to authorize the arrest, relocation, and deportation of any male at least 14 years old who came from a foreign country in the time of war; this act is still in force. Third, the Naturalization Act, which increased the residency requirement for citizenship to 14 years and increased the minimum time to file the first notice to 5 years. The Naturalization Law of 1802 reinstated the requirements of 5 years of residency and 3 years for the minimum time to file the first notice document. Finally, the Sedition Act criminalized false and malicious statements espoused against the federal government by citizens and non-citizens.



The Aliens and Sedition Acts made it more difficult for non-WASP white immigrants to acquire citizenship and access its benefits. It also allowed the federal government to deport immigrants considered dangerous to “national interests”, hence criminalizing the immigrant status of non-citizens. This became a powerful tool in the hands of the federal government to control the makeup of European immigration and fostered a culture of distrust towards non-WASP white immigrants. The outcome was to force the assimilation of non-WASP white immigrants through the acceptance of WASP superiority.



Therefore, by racializing access to citizenship, the Naturalization Acts of 1790 and 1795 and the Aliens and Sedition Acts of 1798 defined American national identity as WASP. This was further enforced after the end of the Civil War when the end of slavery and racialization of citizenship defined the emergency of three highly racialized labour markets.





4. Racializing Labour Force


The Role of US Immigration Law


The end of the War of 1812 marked a significant shift in the racial composition of European immigration to the US, transitioning from white WASP to white non-WASP. Between 1820 and 1860, approximately one-third of immigrants to the US came from Ireland, predominantly Catholics, while the rest originated from northern Europe, with a strong representation from contemporary Germany (U.S. Bureau of the Census 1949; Efford 2013; Schlesinger 1921). This immigration flow was regulated by the 1795 Naturalization Act and the 1798 Aliens and Sedition Acts, which imposed stringent requirements such as five years of continuous residency and a wait time of at least three years from filing the first notice, making it challenging for immigrants to acquire citizenship. However, the burgeoning northern industries’ need for labour, which far exceeded the supply of native-born workers, played a significant role in the 1861–65 Civil War, the subsequent Reconstruction Era, and the passage of the first comprehensive immigration act, the 1864 Immigration Act.



The Reconstruction Era was instrumental in the formation of three highly racialized labour markets. The military surrender of the Confederacy in 1865 marked the end of the Civil War. The southern states, unable to reverse the impact of the 1863 Emancipation Proclamation, were determined to maintain control over their primary source of wealth, the labour of Black workers (Du Bois 1935; Blackmon 2008). The establishment of a formal and informal system of control over the formerly enslaved people, in spite of the remarkable resilience displayed by African Americans, effectively trapped them in the southern labour market under conditions reminiscent of slavery. Starting with Mississippi and South Carolina, all southern states enacted the Black Codes, a system of formal and informal enforcement that criminalized the status of being Black, and economically tied recently freed enslaved persons to their former owners (Bigelow 1970; Blackmon 2008; Wertheimer 2023). The establishment of the KKK further bolstered this system of oppression against African Americans, aiding in the enforcement of the Black Codes (Bullard 1998). The federal government reacted by instituting a military government by default, with the federal army having the taunting task of overseeing the government and preventing widespread violence against African Americans (Bradley 2015). The federal government also defined the legal framework to ensure the rights of African American workers. In 1865, the 13th Amendment in 1865 was passed, which abolished slavery, involuntary servitude, and peonage except as punishment for a crime. In 1868, the 14th Amendment granted citizenship to all persons born or naturalized in the US, including formerly enslaved people, and gave all citizens equal protection of the law. Relevantly, Native Americans were granted citizenship only in 1924 with the passage of the Snyder Act. In 1870, the passage of the 15th Amendment granted African American men the right to vote. Finally, in 1875, the Civil Rights Act granted African Americans protection in the exercise of their civil and political rights. However, the Compromise of 1877 and the withdrawal of federal troops gave the southern states control over every aspect of political, social, and economic life and African Americans were systematically segregated in every aspect of social life through the strict enforcement of the Blac Codes, and later Jim Crow, and the use of the loophole created by the 13th Amendment which, de facto, re-enslaved recently freed enslaved people under the colour of “punishment” (Blackmon 2008; Dickerson 2003; Rhodes and Long 1999). Thus, while federal law granted full citizenship rights to African Americans, those rights were degutted by the non-enforcement of federal law at the state level.



Tennessee was the first state to pass comprehensive Jim Crow laws, and by the beginning of the 20th century, southern states had created a formidable system of formal and informal enforcement that confined African Americans to a submissive role that denied them any hope to access the benefits of citizenship or being able to leave the South. (Folmsbee 1949; Manning 1998; Packard 2003). By 1920, the KKK and other white-supremacy groups were able to penetrate every aspect of social life, with Klan members serving in all levels of government and the criminal justice system (Bullard 1998). This effectively trapped African Americans in the South. Since African American workers were not allowed to leave the South and satisfy the labour demand of the industrializing north, immigration from Europe was encouraged.



In sum, the reconstruction era profoundly impacted the social and political forces underlying the northern and southern labour markets. Northern industrialists agreed not to disrupt the Jim Crow laws of the South’s labour market that featured low-wage and debt peonage for its African American population. In return, the newly empowered slaveocracy of the South agreed not to interfere with northern industrialists’ labour demands and need to recruit foreign workers (Manning 1998). In other words, it is the inability of African Americans to leave the South that opens the door to the Great European Immigration and shapes the development of the US immigration system.



From 1864 to 1965, the US federal government promulgated an immigration system whose ultimate purpose was to serve the interests of the US economy while reinforcing its WASP national identity. This immigration system racialized US labour and defined the emergence of three racially distinct, regional labour systems. The first is the northern labour market, dominated by southern and eastern European immigrants whose ability to enter and leave this workforce freely is crucial to understanding its unique systemic dynamics. The second is the southern labour market, a blatant example of systemic racial violence and discrimination, as distinguished by its caste-based, Jim Crow domination of its African American labour force with restrictions on its inter-regional moment. The third is the western labour market dominated by Asian immigrants whose socio-economic mobility was legally suppressed and eventually supplemented by the cyclical flow of Mexican migrant workers following the Gadsden Purchase of 1854 (parts of Arizona and New Mexico) and, mainly the growth of labour migration patterns during the Porfiriato of the late 19th to early 20th centuries, due to the displacement of campesinos as prompted by the expansion of the railroads (Bortz 2003; Riguzzi 2009). The emergence of these three highly racialized labour systems was fundamentally shaped by immigration and naturalization law, the criminalization of non-citizenship statuses, and the selective enforcement of federal laws.



In the US, the first legislation enacted to regulate the admission of foreign populations was the Immigration Act of 1864. This act, with its enforceable employment contracts signed abroad by non-US citizens and the specification of the payment of the cost for transportation with up to one year of salary, essentially a time-limited form of indentured servitude, profoundly impacted the labour market. The long-lasting influence of this act was the creation of the Commissioner of Immigration, who reported directly to the Secretary of State, and brought the enforcement of US immigration law under the direct control of the federal government. This act was abolished in 1868, but its influence was significant and long-lasting.



Two years later, the Naturalization Act of 1870 extended the right of citizenship to native-born US residents of African descent and those born in Africa. Significantly, it excluded all other non-white groups, particularly those from Asia. In 1875, the Page Law prohibited the entry of Chinese, Japanese, and Mongolian felons, prostitutes, and contract workers. This law was mainly enforced against women. It effectively prevented Asian workers who had migrated to the West Coast in the 1850s from allowing their wives and families to join them in America. The reasoning behind the Page Law was to discourage the pursuit of citizenship, which would have been the basis for establishing new immigrant communities in the United States that could advocate for labour rights. Furthermore, it justified an immigration policy that criminalizes the sexuality of immigrants, a distinguishing characteristic of US immigration law today (Luibhéid 2002; Pateman 1988). In 1882, the Chinese Exclusion Act suspended the admission of Chinese labourers to the US for ten years while allowing those already working in the US as of 1880 to remain. This act was renewed in 1892 and became permanent in 1902. The 1888 Scott Act further restricted the growth of the Chinese immigrant population by prohibiting the return of Chinese residents who left the US to visit their families. During World War One, the 1917 Immigration Act was passed by the US Congress. It closed the door to the arrival of immigrants from nearly all of Asia, including India.



The inability to obtain citizenship precluded Asian immigrants from participating in more desirable labour market segments. For example, Asian immigrants could obtain a laundry licence only after the 1886 Yick Wo v. Hopkins case ruled that the Equal Protection Clause of the US Constitution also applies to non-citizen residents. Hence, it struck down a San Francisco municipal ordinance that excluded Chinese immigrants from owning laundries. Likewise, the Alien Land Laws denied Asian immigrants from owning land. This statute served two essential purposes. First, it relegated their status in the US to low-wage labourers with little opportunity to accumulate wealth and pursue upward economic mobility. Second, it prevented successful immigrants from competing with American citizens, such as vegetable farming and the more capital-intensive fruit trucking business (Bonacich 1976; Kim and Kim 1976). The outcome was a caste-based system of restricted property ownership and limited socio-economic mobility that ensured the high exploitation of Asian labour power that underpinned the concentration of Asian workers in specific employment sectors such as railroads, gold mines, agriculture, and the garment industry. Ultimately, the wages of Asian immigrants were significantly depressed in the highly competitive, high-wage western labour market. During this period, national media reports of the “Yellow Peril” served to amplify support for anti-Asian immigration laws (Kil 2012). However, with China becoming an active US ally against Japan during World War Two, the Chinese Exclusion Act was repealed in 1943.



A relevant component of the southern labour market was the presence in the US territory of Mexican workers after the Gadsden Purchase of 1854. Most of them lived in isolation in rural communities, called colonias, located near railroads or agricultural camps, or urban communities, called barrios, located near factories and packing houses. They were employed as migrant workers in sectors, such as agriculture, mining, and railroad construction, that also employed Asian workers. However, contrary to Asian workers, they were able to maintain a high degree of cultural identity and develop an “ethnic enclave” economy that gathered to the needs of the community (Castillo-Muñoz 2016; Garcilazo and Ruiz 2012; Manning 1998). Their role as migrant workers and their unique isolation makes Mexican workers an important, albeit not defining, feature of the Southern labour market. It was only during World War II that Mexican workers became an essential feature of US labour force as they were brought in to serve the needs of the US economy during times of labour shortage. After the immigration reform of 1965, their labour was exploited through the criminalization of “undocumented” status, a significant injustice that is an essential feature of the contemporary US labour force (Manning and Butera 2000).



In sum, US citizenship status defined the legal form of Asian labour power by limiting its market competitiveness through the racialization of Asian status carried out by the US legal system. By denying citizenship to Asian workers, their racialized labour form was legally defined as Asian labour, which defines its exchange value at the lowest wage segments of the labour market. Like African American workers whose economic mobility was restricted by Jim Crow laws, the US legal system served to create a racial caste system for Asian immigrants. In other words, the legal status of people coming from Asia as “ineligible for citizenship” racialized their labour force. This racialization based on the inability to qualify for citizenship as non-white individuals, gave power to the federal government to enforce, maintain, and justify the repression and exploitation of Asian workers through the strict enforcement of immigration and naturalization laws that closed the door to the US to Asian immigrants.



While the racialization of Asian immigrants, followed by the cyclical migration of Mexican migrant workers, defined the western labour market, European workers defined the northeastern labour market. Unlike Asian workers, European workers were considered white and faced no legal impediments to obtaining US citizenship. Furthermore, many European immigrants were target wage earners who did not intend to remain in the United States, as exemplified by the hundreds of thousands of European immigrants who returned to their native countries during WWI and WWII (Fauri 2019). Consequently, the northeastern labour system required an enormous influx of foreign workers and even occasionally recruited workers from the southern and western labour systems during periods of labour scarcity during WWI and WWII (Manning 1998).



Regarding the legal process of racializing labour in the northeastern labour market, it is noteworthy that the concept of Europeans as “White” is based on the systematic marginalization of non-white European identities such as that of “Irish”, “Italians”, and “Russian” Jews (Bonnett 1998; Ignatiev 2012). These groups, while considered white, were marginalized by a system of informal discrimination that devaluated and racialized their labour (Guglielmo 2013; Kolchin 2002). The outcome was to commodify European labour power along a scale of whiteness where WASPs were regarded as the “only true white race”. The creation of a racial legal status based on the degree of whiteness was achieved through the selective criminalization of immigration status and the creation of a system of immigration enforcement that allowed the expeditious removal of immigrants considered “unfit”. Interestingly, Southern European immigrants, mainly Irish and Italians, were feared more than African Americans by the southern elites because of their ability to become small landowners and escape their subordinate status in the southern labour system (Giordano and Giordano 1979). Similarly, their racial status, especially that of Sicilians, was viewed as intermediate between white and Black individuals. As non-WASP white people, Italian labour power was often viewed as complementary to that of African Americans (Scarpaci 2012).



The 1882 Immigration Act not only suspended Chinese workers from entering the US, but it also created a management system to discriminate against non-WASP European workers, which empowered the federal government to screen and exclude from admission any prospective immigrant deemed as “unfit” due to a variety of reasons such as “moral turpitude”, including anyone classified as unable to take care of themselves (Daniels and Graham 2001). It also levied a processing tax for each foreign national that entered the US. In 1892, Ellis Island became the federal immigration processing depot for screening and admitting foreign nationals into the United States (Bayor 2014).



The 1917 Immigration Act further enforced the hierarchical organization of European workers by extending the grounds of exclusion to include anarchists and individuals who previously departed seeking re-entry within a year, as well as a literacy requirement, whereby all individuals aged 16 and above who were deemed capable of reading but did not have the ability were excluded. Ultimately, these acts served to enforce the racialization of European labour power by denying entry to “undesirable” Europeans, such as union sympathizers and anarchists that threatened industrial capitalism, mainly Italians and Jews from Russia (Zimmer 2015). Finally, the 1924 Immigration Act established the quota system that limited annual immigration from southern and Eastern European countries. It was designed to prevent sharp changes in the demographic composition of the US population. Specifically, it established a two percent nationality proportion of foreign-born residents in the US, as measured by the census of 1890, to define the number of European immigrants allowed in the country. This “quota system” effectively discriminated against southern and Eastern European workers because they immigrated in large numbers to the US only between the 1890s and 1910s, the peak period of rapid industrialization in the northern states. Specific professional categories (occupational preferences) and family members (wives and children of US citizens) were excluded from the quota system (Fairchild 1924). The quota system remained the guiding principle for regulating the admission of foreign nationals into the United States until the enactment of the Immigration and Nationality Act of 1965.



In sum, the restrictions placed on immigration between 1864 and 1965 favoured groups from northern Europe, with the partial exception of the Irish, because of their political relationship with earlier WASP immigrant groups. By delaying and limiting immigration from non-WASP countries through management policies, such as selective entrance, literacy, and later the quota system, that privileged immigrants from northern, except the Irish, versus southern and Eastern Europe, the northeastern labour system effectively racialized whiteness based on social proximity of new immigrant groups to earlier WASP groups. It should be noted that contrary to the western labour market, the racialization of the northeastern labour market was achieved, for the most part, through the selective admission criteria of the ‘source countries’ of immigration, as European workers, unlike Asian workers, qualified for citizenship. Consequently, the racialization of the northeastern labour force proceeded by either selective exclusion from admission (national quota system) or the subordination of individuals’ legal status as non-WASP white achieved through the tolerance of a system of social discrimination that penalized those groups of immigrants, such as Italians, whose labour was seen as equivalent to that of African Americans.



As previously discussed, the Reconstruction Period shaped the racialization of the southern labour force by not allowing African American labour force from leaving the South. After the end of the Civil War, the ability to control newly freed workers was essential to the survival of the remaining members of the southern elite. To maintain control over labour power, after the Compromise of 1877, most of the newly freed workers were de facto re-enslaved through the passage of a series of laws that criminalized their status as African Americans (Blackmon 2008). Moreover, they were not allowed to leave the South through a system of racial violence that was tolerated and aided by the criminal justice system of southern states, such as in the case of the brutal informal enforcement of Jim Crow policies by the KKK. At the same time, the federal government took a “hand-off” approach, and the federal judicial system, through a series of Supreme Court decisions, effectively degutted the 13th and 14th Amendments (Bell 1973). It was only during the labour crisis of World War II, which included the mobilization of African Americans into the US military, that substantial numbers of African American workers were able to leave the southern labour system under the legal support of the federal government following President Roosevelt’s Executive Order of 1943 (Manning 1998).



Therefore, the racialization of southern labour power is based on the criminalization of race as legal status. After the end of the Civil War, African American workers could no longer be excluded from the full legal rights of US citizenship. By effectively criminalizing their legal status as Black, the legal caste form of their labour power was similar the non-WASP white Europeans. The difference is that African Americans suffered from a much higher level of social violence to force them to accept their subordinate caste position as reinforced by the local criminal justice system. Furthermore, unlike European immigrants in the northeastern labour system who could return to their native countries at any time, African Americans in the southern labour system were forced to accept their criminalized status until the emergence of the Civil Rights movement that was encouraged by Northern politicians that sought to harvest the suppressed votes of African Americans (Piven and Cloward 1978, pp. 181–258). Indeed, prior to the Civil Rights movement, the non-enforcement of federal laws that underlie citizenship rights enabled the southern states’ nearly unchecked power to encourage violence against anyone who dared to cross the racial line and challenge prevailing Jim Crow laws.



In conclusion, from 1864 to 1965, the US immigration system functioned to protect WASP national identity and interests. Race, as a legal form, fostered the exploitation of labour power by racializing workers’ subordinate social and political status. The outcome was the creation of three highly racialized labour markets. The northeast labour system featured the dynamic flow of European workers to urban industries. The southern labour system was composed of brutalized African American workers with limited economic and geographic mobility. The western market was initially composed of Asian immigrants who aspired to upward economic and social mobility, which led to the emergence of the cyclical migration of Mexican workers to the American western, southern, and later northeast market following the collapse of the system of the brutalization of African American workers in the aftermath of the Civil Rights movement of the mid-1960s as African American. It was only with the Civil Rights movement that the framework of the US immigration system changed. The passage of the Immigration and Nationalization Act of 1965, which abandoned the quota system and opened the door to immigration from non-European countries, lead to a redefinition of the legal form used to exploit US labour force. While outside the scope of this paper, the immigration reform of 1965 partially dismantles the dynamic of the three highly racialized labour markets discussed in this paper and fosters the emergency of a unified labour market based on the criminalization of immigration status, the heightened racialization of the Latin/Hispanic labour force, and the continuance of the brutalization of the African American labour force (Berry 1995; Maldonado 2006, 2014).





5. Conclusions


Marx’s insight into the dynamic relation between the base, where forces and relations of production exist, and the superstructure, where everything else exists, is a cornerstone in understanding the complexities of capitalism. Each superstructure component plays a unique role in moderating the dynamic structural contradictions of capitalism. The law is crucial in commodifying goods and labour power for exchange in the capitalist market. The legal form turns individuals into legal subjects and products into commodities. In the case of workers, legal status bestows specific characteristics with legal consequences upon them. Race, a social construction based on arbitrarily selected physical characteristics, is a key factor in conferring legal status to workers for their exploitation. It is a construct defined by the state through the legal form and enforced by the state through the criminal justice system.



The Westphalia Treaties of 1648 marked a significant shift in the global political landscape. The birth of nation states and the rise of Westphalian sovereignty empowered the state, the administrative embodiment of the nation, to confer legal status to workers within its borders. This legal status, ranging from enslaved to full rights of citizenship, was instrumental in commodifying labour. It also led to the hierarchical organization of workers and nations, shaping the course of European colonialism. The concept of the nation state inherently implies the superiority of some nations over others, a notion that has been implicit in the global political landscape since 1648, highlighting the state’s power and influence.



Within the United States, the codification of immigration and naturalization law between 1790 and 1864 played a significant role in defining its WASP national identity. This legal framework, which stipulated that only WASPs are true Americans, was instrumental in shaping US national identity. Once the definition of US national identity coalesced around WASP origins, successive waves of immigrants were conferred a subordinate legal status based on their race, as defined by the US court system. This underscores the influence of legal institutions in perpetuating racial hierarchy and the racialization of the labour force, which is integral to adapting and assimilating into American society.



After the Civil War, the racialization of labour in the United States was defined by the dynamics of the three distinct regional labour systems. The predominance of European workers characterizes the northeast labour market with its historic entry and exit of millions of workers. A caste-based African American labour force with limited economic and geographic mobility characterizes the southern labour system. The highly competitive labour market of the western system featured the resistance of Asian workers to subordinate labour segments in their quest for economic and social mobility.



Overall, these three labour systems control and subordinate their respective workforces through immigration law, the criminalization of legal statuses, and the selective enforcement of the law at the local and federal levels. Accordingly, the history of immigration and labour policies in America has solidified a national identity based on WASP political and economic dominance that fosters a hierarchy of workers based on their degree of proximity to whiteness. Hence, understanding the role of race as a legal status defining the value of labour is essential to the functioning of capitalism.
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