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Abstract

:

The rapid development of technology and globalization has provided significant business opportunities for digital companies. Digitization has led to changes in traditional structures, where businesses typically have a physical presence and are taxed in jurisdictions where businesses have a real presence. Several countries have made and established regulations on the tax treatment of trade transactions through digital systems. However, there are still pros and cons among the countries concerned. This study uses a qualitative approach to analyze the development of Digital Services Tax regulations in several European countries, including the earliest to make regulations on digital services taxes. The development of regulations in these countries is expected to be a reference for the application of digital services tax in Indonesia. The analysis results show the need for a Digital Service Tax (DST) to be imposed on entities that provide digital services on a specific basis, other than in the form of VAT. DST must consider the applicable international taxation regulations to avoid double taxation. Appropriate strategies and steps are needed to improve voluntary tax compliance. Finally, the government should set a provisional rate for digital taxes in Indonesia until a global consensus is reached.
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1. Introduction


Globalization and the rapid development of technology have a significant impact on business patterns and business development [1]. Globalization has removed the barriers of regional boundaries and offers an increasingly widespread investment [2], while technology provides opportunities for businesses to provide internet-based services to their customers around the world so there is no need to establish a physical presence in the country where the customer resides [1]. This massive change in the business world is then better known as the digital economy [3]. Digitization in the economy generates tax revenue potential [4]. Indonesia’s digital economy is predicted to grow to USD 133 million in 2026. E-commerce is also considered to play an important role with a prediction of growing 34% or equivalent to USD 123 million in 2030 [5]. However, this potential can be lost when it cannot be utilized by the tax authorities. Today, markets and societies are increasingly technologically sophisticated. Trading digital content is considered to cause several tax problems. Digital tax management is also becoming progressively difficult, unlike real product sales to easily track [6]. This problem can be exacerbated when the tax system in a country is not able to compete with the digital acceleration, as experienced by Indonesia [7].



Digitization of both goods and the provision of services presents new challenges not only for markets but also for international taxation, where physical presence is no longer an obstacle to the expansion of international trade [7,8]. Over the past few years, there has been concern that the existing international tax system cannot capture and accommodate the proper treatment of digital-based economic transactions [8]. Currently, multinational corporations generally pay corporate income tax to the tax authorities in the jurisdiction where the corporation is incorporated. Meanwhile, the country where the consumer of the company is located, does not obtain any income from the transaction and caused controversy in many countries [1]. To solve this problem, the Organization for Economic Co-operation and Development (OECD) has formulated several rules that adopt the digital economic development. This proposal requires some of the world’s largest multinational businesses to pay some of their income taxes where their consumers are [9,10].



This study will explore the development of regulations from various countries regarding Digital Service Tax (DST), especially European countries which are the initiators of these regulations. We used qualitative method with literature study to collect data and information. The purpose of this study is to provide an overview of how DST is regulated in many countries in the hope that it can be an input for regulators in Indonesia. Finally, we conclude that Indonesia needs to specifically regulate the digital service tax so Indonesian consumers do not run double taxation. In addition, the government must also set temporary tariffs for digital transactions while waiting for a global consensus to be reached.




2. Theoretical Framework and Literature Review


2.1. Tax Optimization Theory


The strategy to increase the tax revenue is indeed necessary yet the policy do not generate economic distortions. Policies built must minimize distortion therefore the convenience of digital transactions for sellers and buyers is not disturbed and minimizes negative marginal effects when viewed from all indicators. There are three criteria that must be fulfilled, namely efficiency, equity, and administration costs. Tax optimization is carried out by designing and implementing tax policies aimed at maximizing the welfare of the community, taking into account various aspects including fair taxes, income distortion and information perfection [11]. It is necessary to add information technology flexibility [12]. A good digital transaction sales tax should not hinder the growth of digital transactions that drive overall economic growth. Some research found a significant relationship between e-commerce and GDP [4]. In the digital age, it is easy for consumers to buy goods and services worldwide as e-commerce reduces borders between countries. Collecting taxes on e-commerce activities requires access to the latest technology by tax authorities, but the latest technology can incur huge costs for the government [12].




2.2. Tax Principles


The effect of taxes and the characteristics of the taxation system in general includes 4 (four) things, including equality, certainty, convenience of payment, and economy in collection. Based on the e-commerce transaction framework, e-commerce tax policies must comply with several principles, including neutrality, efficiency, certainty and simplicity, effectiveness and Fairness, and flexibility. The ideal principle of taxation includes equality, revenue productivity, and ease of administration. The principle of ease of administration include the principle of certainty, the principle of convenience, and the principle of efficiency [13].





3. Result and Discussion


3.1. E-commerce in Indonesia


The e-commerce business in Indonesia has been running for a long time, such as buying and selling transactions in marketplaces such as Tokopedia, Bukalapak, Bibli.com, Kaskus, Traveloka, and others. Other forms include internet banking, SMS banking, Internet providers, digital TV, etc. The diversity of products is sold on e-commerce where the product can be in physical form such as clothes or electronics, such as e-books and online learning. E-commerce does not require a physical place for transactions and can be done anywhere, both within one jurisdiction and across jurisdictional borders [1,14]. The growth of e-commerce transactions will certainly have an impact on increasing Indonesia’s economic growth. As shown in Figure 1, Indonesia ranks first in terms of using the internet to buy things.




3.2. Indonesia’s Digital Tax Regulations


In dealing with the growth of e-commerce transactions, the Minister of Finance has issued regulation No.210/PMK.010/2018 concerning tax treatment of trade transactions through electronic systems (e-commerce). in accordance with the provisions of the applicable income tax laws. E-commerce has the duty to collect and deposit taxes. The ministry also requires merchants to have a NPWP and provide the NPWP to e-commerce managers. This regulation drew protests from e-commerce players and was eventually withdrawn.



Then, the government issued Government Regulation (PP/Peraturan Pemerintah) Number 80 of 2019 concerning Trading Through Electronic Systems (PMSE/Perdagangan Melalui Sistem Elektronik) to open the tax base. However, the Indonesian Tax Authorities (DJP/Direktorat Jenderal Pajak) is still hesitant to implement several points in the article for foreign companies that have income in Indonesia. Article 7 PP Number 80/2019 stated that every PMSE from abroad is obliged to appoint representatives domiciled in the jurisdiction of the Republic of Indonesia who can act as and on behalf of business actors, which means that e-commerce originating from abroad is obligated to have a Permanent Establishment (PE) used by foreign tax subjects. The taxation mechanism is regulated in accordance with the applicable laws and regulations. PE is not only defined by how a foreign company’s branch office can appear in Indonesia even without a physical office. Mentioning the Omnibus problem, the DJP has not yet decided on how to issue PE when the omni-bus tax law is enacted. Is the regulation in PP e-commerce still valid or not. The regulation contained in Article 7 of the PP E-Commerce does not have to be a BUT, but the application cannot be implemented because the rules are not technically specific.



Other regulations governing digital transactions are also contained in Government Regulation in Lieu of Law (Perpu) no 1/2020, Law (UU) no 2/2020, Government Regulation No. 9 of 2021 article 20 and UU KUP article 32 paragraphs 1 and 2, and UU HPP. Law number 2/2020 has stipulated that companies that are not registered in Indonesia can still be subject to income tax. However, this law is considered to have inconsistencies with PP number 80/2019 regarding the requirements for the imposition of foreign PMSE taxes. Law no 2/2020 does not make physical presence a requirement, but PP no 80/2019 obliges the organization of trade through foreign electronic systems to establish company representative offices in Indonesia.



The OECD (2017) conducted a study which stated that the tax system must transform and change continuously to adapt to the rapid advances in technology and digitalization, as well as the development of business patterns. The main objective is to increase the effectiveness and efficiency of taxation, or reduces costs and increases voluntary taxpayer compliance, to encourage economic growth and investment. The ideal tax system in the digital era according to the OECD is globally connected, technologically enabled, collaborative and integrated, data and insight led, better information compliance management, enabled workforce, and lastly, continue to transform and continue to change significantly following the latest digital technology and business trends. The Indonesian government has collaborated with the Automatic Exchange of Information (AEol) or the exchange of tax data and information since September 2018 with various world countries in the G20 countries. Information across borders in the era of globalization is unavoidable. With this collaboration, it should be able to assist the government in optimizing taxes, especially for cross-border e-commerce transactions (cross boarders) and compliance with tax compliance.



Jurisdiction for the Imposition of Value Added Tax, the place where VAT is due for cross- border transactions is important. The VAT Law in Indonesia has provisions regarding where VAT is due for cross-border transactions, but they are not formulated specifically and in detail. This is different from what is stated in the International VAT/GAT Guidelines or in the VAT Directive. In Article 12 of the VAT Law, VAT is payable for exports of BKP/JKP, imports of BKP/JKP from outside the customs area within the customs area. In paragraph 1 the location rule does not refer to the location where the BKP/JKP is used, but to the domicile/business activity of the party exporting the BKP/JKP. Article 4 paragraph 1 states that the delivery of which is tax payable is subject to delivery in the customs area. Reviewed closely, the place where VAT is owed for cross-border according to the VAT Law in Indonesia can be said to have not fully fulfilled the destination principle. In the destination principle, VAT is payable where the goods or services are consumed or utilized. The rules for paying VAT with the rules in Indonesia are not a problem for domestic transactions because the location of the BKP/JKP is consumed/used at the same location as the BKP/JKP submission location, which is in the same jurisdiction. However, for cross-border transactions, the location of BKP/JKP is used in different jurisdictions from the location of delivery. VAT regulations in Indonesia focus more on the administrative interests of VAT collection, different from the context of cross- border transactions, the determination of where VAT is due has major implications for determining the allocation of taxation and which country’s VAT system will apply to a transaction. The implications of the rules are absolutely different.



The digitalization of the economy forces tax decision makers to face the basic choice between destination based corporate income taxation and residence based corporate income taxation. On that basis, the USA still maintains the status quo [8]. The rapid growth in e-commerce has changed the ability of jurisdictions to enforce a destination- based commodity tax as appropriate for consumption taxes in cross-border trade [14]. Analysis and comparison are done through tax reform in Europe in response to e- commerce. Bacache Beauvallet (2017) examines the effect of online shopping on taxes and tax competition, eliminates destination-based taxation and origin-based taxation, and finds that tax competition decreases when taxes are imposed on origin based because the presence of the internet helps small countries to increase their taxes, and lead to tax convergence [15].



With the problem of cross-border transactions, there must be rules that are specifically, detailed, clear and different from the rules where domestic VAT is due and these rules must be able to capture the various complexities contained in cross-border transactions. As in several countries, the place where VAT is payable for cross-border transactions in the form of intangible BKP/JKP exports is a complex matter.



Jurisdiction of Income Tax Imposition. Based on income tax article 26, every overseas payment must be subjected to Article 26 Income Tax when the foreign taxpayer has a Permanent Establishment (PE) in Indonesia. In article 2, paragraph 5, the presence in Indonesia is indicated by physical presence. The income earned will be classified as the operating profit of the BUT. This becomes a problem when cross-border e-commerce transactions carried out by business entities abroad to individuals or entities in Indonesia, reviewing the presence or absence of BUT in Indonesia (physical). In fact, with e- commerce, physical presence or the existence of BUT is no longer needed, while e- commerce activities can take place freely. Article 2 (5) of the Income Tax Law states that one of the determinants of BUT is the presence of a server in the source country, but even the current P3B rules do not regulate this. P3B has not regulated income on e-commerce. The current SPT does not yet accommodate e-commerce transactions.




3.3. Learn from European Countries


In recent years, many countries have debated international tax rules which have been considered to have changed significantly. One of the main issues is the digital tax issue, where several European countries such as France, Italy, the UK, Spain, and Austria have unilaterally set a digital service tax (DST) in their respective countries with varying rates. Furthermore, the OECD strives to find the best solution for all countries. The OECD made a proposal for a new taxation rule containing 2 main pillars and was approved by 137 member countries in October 2021 [9]. Pillar 1 requires that multinational companies have an obligation to pay taxes to the countries where their consumers live. Meanwhile, Pillar 2 introduces a global minimum tax. The two pillars in the OECD Proposal are predicted to have an impact on global profits of $275 billion. However, along the way, there is still a lot of debate, some countries even threaten to re-implement DST unilaterally. It is therefore important to analyze why some European countries are eager to re-implement their DST and what lessons Indonesia can learn.



The European Commission has proposed a tax code proposal that would allow European countries to collect taxes from digital companies that take up markets in European countries. This proposal has a long-term goal. However, this proposal also proposes a temporary digital tax rate that can be applied by member countries. The DST rate in this proposal is 3% of the revenue of companies engaged in digital advertising, data sales, and online marketplaces. The proposal was first put forward in March 2018. Although it did not have full support from its member states, the European Commission stated that this work would continue when the proposal from the OECD also did not get full agreement [10].



Neither the EU nor the OECD have so far reached an agreement. This has made several European countries decide to bring this digital taxation proposal into their respective regulations. First, the UK has set a DST rate of 2% and will take effect from 1 April 2020. DST is intended for companies that provide digital services in the form of social media services, online marketplaces, and search engines for users in the UK [16]. Companies that will be subject to DST are those that have revenues of £500 million globally and £25 million from UK users. Unlike DST regulations in other countries, the UK is the first country to pay digital services companies £25 million in fees, meaning the company’s first £25 million in revenue from their digital services coming from UK users will not be taxed [10].



Second, France has introduced DST since July 2019 but will take effect from December 2020. This delay is the result of an investigation by the United States Trade Representative because it considers that the tariffs imposed by the French government are discriminatory. The DST rate imposed on companies providing digital services is 3%, following a proposal from the EU. Companies subject to DST are those that have revenues of more than €750 million or about $840 million globally and €25 million ($28 million) in revenue generated from French users. The potential DST that has been calculated by the French tax authorities is 0.05% of France’s total tax revenue in 2018. Third, Austria only stipulates DST for companies that provide digital services in the form of online advertising. Austria’s DST rate is higher than that of the UK and France because the Austrian tax authorities set the DST rate at 5%. some say that it is almost indistinguishable between traditional and online advertising tax rates. The difference is only in the taxable company threshold. DST is only assigned to companies that have global revenues in excess of €750 million ($840 million) or revenues in excess of €25 million ($28 million), earned from their customers in Austria. Potential tax revenue from DST is estimated at 0.02% of Austria’s total tax revenue in 2018.




3.4. Learn from ASEAN Countries


Most ASEAN countries are studying e-commerce taxation such as Thailand, the imposition of an upper limit tax of 15%, registered, baht currency or transferring money into the country; Indonesia, as discussed previously, Indonesia has issued PMK210/2018 and PP10/2018 and e-commerce is included in the PP74/2017 roadmap for an electronic- based national trading system, but implementation has not yet been implemented, through the use of transaction payment data (National payment Gateway) monitored by BI (Bank of Indonesia) in cooperation with the Ministry of Communication and Informatics; Singapore, applying e-commerce tax of 7% or 0% depending on the destination; Malaysia, will apply 6%; Laos, Cambodia, Brunei Darussalam, Vietnam, Myanmar have not yet implemented e-commerce taxes.



Application of e-commerce taxes ASEAN countries in European countries, e- commerce taxes are applied based on above the threshold and MOSS (mini one stop shop) online service for tax regulation; Australia applies 10% of the total value of online trade, with a lower threshold for online transaction value of one thousand Australian dollars and e-commerce companies whose income value is >75 thousand Australian dollars must register at the tax office and follow tax regulations; South Korea as of June 1 2015 applies 10% and does not have to open a branch office but registers VAT to the electronic taxation system, there is no threshold, paid every 3 months to a Korean bank; India applies 6% B2B in excess of a certain limit. other collections other than PPh, Equalizatio. Levy Rules (EQL); China applies scheduled VAT at various tax rates; The United States applies the Tax Freedom Act, there are no special taxes, e-commerce taxes are treated equally; Japan, there is no special tax for equal treatment but has a PROTECT (Professional team for e- commerce taxation) to hunt e-commerce players who do not carry out tax obligations.




3.5. Recommendations for Indonesian Regulators


Learning from regulatory policies in other countries, tax policy on digital transactions is needed to increase state revenue (revenue productivity). Determination of tax policy must be broad-based, in accordance with long-term policies, and comply with taxation principles. Wrong taxation policies can cause economic distortions, thus hampering efforts to recover the economy and state revenues. Tax policy on digital transactions must be balanced between the goal of increasing state tax revenues and encouraging the growth of digital transactions that meet taxation principles.



Income taxes or taxes on Trading Through Electronic Systems (“PMSE”) activities carried out by foreign tax subjects who meet the provisions of significant economic presence introduced in Article 4 of Perpu No. 1 of 2020, must consider several things in implementing regulations. Law No. 2 of 2020 has accommodated 3 types of tax schemes including Value Added Tax (VAT) for trade through electronic systems, Income Tax (PPh) for trade administration through overseas electronic systems, and taxes on electronic transactions.



The implementation of the imposition of Value Added Tax (VAT) on digital transactions will increase the fees that must be paid by Indonesian consumers (not digital businesses) for the use of subscription fees for Netflix (California, US), Youtube (California, US), Google Cloud (California, US), and others. For companies that are subject to Indonesian tax, the VAT can be used as compensation with VAT input tax, until the net off state revenue may not be as large as expected. It is necessary for the government to set the criteria for VAT for digital transactions input as late as there is no moral hazard from PMSE business actors. Meanwhile, digital taxes through the application of income taxes or through DST are currently not implemented because they are still waiting for global consensus so that there will be no retaliation or policies that weaken tax relations between countries. However, if we learn from other countries, the government needs to set a certain deadline (period) to wait for a global consensus to occur. The longer the global consensus is realized, the more it will cause the loss of potential tax revenue from digital transactions.



The income tax (PPh) imposed on PMSE business actors needs to be implemented using the PMSE Tax (apart from General Income Tax) with the imposition of the type of digital tax that will be imposed, the basis of calculation, threshold, and certain rates taking into account the application of international taxes. The imposition of income tax on digital taxes is temporary until there is a final decision from the OECD, EU and G20, considering that Indonesia is the largest market share for multinational companies in the digital economy.



The Government of Indonesia should define the criteria for “significant economic presence” as stated in Law no. 2 of 2020 article (7) precisely and specifically related to the world’s big digital companies that have users in Indonesia who need to be taxed, in regard to the extensification of tax revenues is achieved by considering the aspect of “fairness” for digital companies that are taxed and, not making perpetrators Businesses have to incur large compliance costs but they are not proportional to the tax revenues that will be received by the government. For example, in France, the regulation on digital tax services with the criteria of significant economic presence will only apply to 17 large companies, of which 16 companies are headquartered in the United States. So, it is recommended that the government should focus more on companies that have the potential to make a significant contribution to state tax revenues.



Learning from European countries, the types of digital services subject to tax include Digital services taxes, Digital advertising taxes, and Unilateral adjustments to PE definitions [1]. Therefore, the PMSE Tax Object on the use of intangible Taxable Goods (BKP) and Taxable Services (JKP) including the use of digital services from outside the customs area within the customs area through PMSE transactions must include various digital business models so that state tax revenues can be received. achieved more optimally. In addition, efforts are needed to improve the capability of DJP human resources who are competent in identifying, analyzing aggressive tax planning through the transfer of profits from PMSE transactions, as well as investigative skills to see potential tax revenues from PMSE transactions, PMSE Tax Administration and optimization of information technology in services, managing the tax system, controlling and collecting PMSE taxes. Designing appropriate strategies and steps in increasing taxpayers’ tax compliance on PMSE transactions by increasing voluntary compliance.





4. Conclusions


Technological developments and globalization have provided business opportunities for digital business actors, both foreign traders, foreign service providers, foreign and domestic PMSE operators, to gain significant profits. The government took a strategic step by implementing the law and its derivative regulations for the taxation of PMSE. Tax policy must comply with all taxation principles. PMSE business actors who have attained certain criteria with a significant economic presence through the value of transactions with buyers and or service recipients that exceed a certain amount, and or the amount of traffic or access exceeds a certain amount will be subjected to PMSE tax.



The PMSE tax imposed by the government in the form of VAT is intended to fulfill the principle of justice in the form of equality in taxation between conventional business actors and digital economy business actors both at home and abroad. However, the VAT burden is a burden borne by Indonesian consumers and will be credited with input tax. The government must impose taxes on the PMSE actors, the imposition of income tax needs to pay attention to the applicable international tax regulations (tax treaty) to avoid double taxation, so it is necessary to consider the use of special taxes for the income of PMSE business actors apart from income taxes in general. The government needs to be careful in calculating the PMSE tax base and cover all digital business models. It is necessary to consider prioritizing potential business actors who can make a significant contribution to state revenues. The Ministry must cooperate with other Ministries and Institutions in implementing digital transaction taxation regulations in order to obtain optimal tax revenues. Policies must be supported by good administration in order to reduce tax compliance costs from the side of digital businesses and the government in an effort to collect taxes. Appropriate strategies and steps are needed to improve voluntary tax compliance.



Finally, learning from countries in the world, especially from European countries, the government must apply temporary tariffs for digital transactions while waiting for the global consensus initiated by the OECD to be reached. This policy is very important to avoid the potential loss of state tax revenue from large digital transactions.
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Figure 1. Percentage of Ecommerce Adoption (Source: We Are Social (2022), selected countries). 
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